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Agreement).

Page 48-49 of the existing DeltaComlBeliSouth Agreement addresses \!etwork

Design and Management. The language in this section requires cooperation between the pcrties

to install and maintain reliable interconnection telecommunications networks. This section

requires BellSouth to provide public notices of changes in information necessary for

transmission and routing of services as well as other changes that could affect the interoperabillty

of local exchange facilities and networks The section requires exchange of information oetween

DeltaCom and BellSouth to achieve reliability; coordination of repair procedures is also

required

For network expansion the parties agree to review engineering requirements on a

quanerly basis and establish a forecast for trunk utilization with new trunk groups added as

warranted. Sound network management principles are required.

Pages 32-33 of the existing agreement address Number Resource arrangements.

This section sets out guidelines for numbering resources. The section specifies that the panies

agree to comply with the guidelines, plans, or rates adopted pursuant to 47 USC §251 (e) at the

time this agreement was signed. BellSouth was administering number. Since that time, an

independent numbering administrator has been assigned.

DeltaCom did not provide specific areas of concern for the provision within the

agreement for cross-connect fees, reconfiguration charges, network redesigns, and NAX

translations. We believe that most of the requirements within these sections are valid

requirements However, DeltaCom does not address its specific concerns with these sections

Absent this specificity, we are inclined to agree with BellSouth concerning the issues other than

binding forecasts

Conclusion on Issue 5

Based upon the foregoing, the Arbitration Panel concludes that the Commission

has jurisdiction under the provisions of 47U.S.C. §§251 and 252 to require BellSouth to include

a binding forecast provision in its interconnection agreement with DeltaCom. The arbitration

Panel accordingly finds that BeliSouth should be required to include in its interconnection

,-- agreement with DeltaCom a provision, which requires binding forecasts.

The Findings and Conclusions of the Commission as to Issue No.5

The Commissions concurs with the findings and conclusions of the Arbitration

Panel concerning this issue. We accordingly adopt the findings and conclusions of the

Arbitration Panel in that regard as our own.

IT IS SO ORDERED BY THE COll/ill/lISSION

Issue 6(a) - Rate and Charges for Bel/South ass (Att. 11)

What charges, if any should BellSouth be permitted to impose on ITC" DeltaCom

for Be/lSouth aSS?

The ITC"DeltaCom Position

DeltaCom claims that each carrier should be responsible for its own ass
development costs. DeltaCom argues that the development of ass is a cost associated with the

j
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transition to a competitive market, which was imposed by Congress on incumbent local

exchange carriers. Thus, the Commission should not allow BellSouth to collect these

development costs from the CLECs.

The BellSouth Position

BellSouth argues that this Commission has already authorized BelISouth 10

recover the costs of ass from the CLECs in Docket 26029. That docket established the COStS for

unbundled network elements. Also, the Commission approved interim rates for electronic

ordering by resellers in Docket 26800 according to BellSouth. The Commission has also

established a generic docket to establish permanent rates for ass for resellers using electronic

interfaces. According to BellSouth the pricing standards for unbundled network elements in

Section 252(d)( I) of the 1996 Act do not require competitive neutrality. Thus BellSouth claims

that it is justified in collecting both the development costs and usage costs from the CLECs

Discussion of Issue 6(a)

DeltaCom has proposed that BeliSouth bear the costs of its ass just as DeltaCom

has to bear its own costs for ass interfaces. However, in Docket 26029 the Commission has

allowed BellSouth to recover the ass costs. Docket 26029 contains data that is three to four

years old. Thus, the Commission should consider revising the docket or opening a new docket to

consider updating all of the UNE rates. However, considering the recent Eighth Circuit's

decision on July 18, 2000, (IOWA Utilities Board, et aI., Petitioners, Federal Communicaliolls

Commission and Uniled Slates oj America, Respondents) regarding pricing methodologies, the

Commission should detennine whether a new docket should be opened at this time or at a later

date

Conclusion on Issue 6(a)

Because there have been many changes since this Commission established the

rates for UNE's in Docket 26029, the arbitration panel recommends that the Commission

establish a docket to reevaluate the rates for BellSouth's unbundled network elements (lJ0<ts)

and to consider any combinations of UNEs deemed necessary, as well the rates for those

combinations However, the Eighth Circuit's recent decision regarding the FCC TELRlC pricing

rules has created uncertainty regarding UNE pricing. Thus, we believe any consideration of
r

Ul\TE rates should be delayed until the pricing rules are clearly defined.

The Findings and Conclusions of the Commission as to Issue No. 6(a)

The Commissions concurs with the findings and conclusions of the Arbitration

Panel concerning this issue. We accordingly adopt the findings and conclusions of the

Arbitration Panel in that regard as our own.

IT IS SO ORDERED BY THE COA1MISSIO!'';

Issue 6(b) - Rates and Charges for UNEs (Att. 11)

What are the appropriate recurring and non-recurring rates and charges for

Be/lSouth two-wire and four-wire ADSLIHDSL compatible loops, two-wire SL2 loops, two

wire SLI loops, two-wire SL2 loop order coordination for specified conversion time?
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The ITC"DeltaCom Position

DeltaCom states that BellSouth and DeltaCom failed to reach agreement on the

non-recurring and recurring rates for two wire and four wire unbundled loops, service level two

The parties also did not reach agreement for non-recurring rates for two wire and four wire

HDSL loops, and two-wire and four-wire ADSL loops DeltaCom also points out that rates have

not been developed for combinations of unbundled network elements such as the extended loops

According to DeltaCom, these rates should be developed to take into consideration any cost

savings that result ITom the fact that the UNEs need not be physically separated. DeltaCom

contends that the FCC's pricing rules were reinstated by the U.S. Supreme Court in AT& T Co!p

v Iowa Utilities Bd., 525 US. 366, I 19S. CT. 721, 142L.ED.2d.835 (1999). DeItaCom argues

that pursuant to those rules, BellSouth should adjust its fill factors and assume (he utilization of

IDLC technology. Prefiled Rebuttal Testimony of Don Wood, pp. 10- I2. DeltaCom alleges that

higher fill factors result in a decrease of the cost of UNEs by 5-6 percent. According to

DeltaCom these adjustments will not bring BeliSouth's cost study into compliance but will move

in that direction. DeitaCom contends that BellSouth's cost study in Docket 26029 was based

upon the fact that an appeals court stayed the FCC's pricing rules at the time of the study. In its

order in that docket, this Commission recognized this fact and stated that modifications might

have to be made after the issues are been fully litigated. See Docket 26029, pages 1-2.

DeltaCom insists that BellSouth's cost model in Docket 26029 cannot be used to produce prices

that are TELRIC based and does not develop relevant prices for combinations of unbundled

network elements DeltaCom developed interim rates for certain UNEs as follows:

Unbundled Loop, Two wire, SLI
Unbundled Loop, Two wire, SL2
Unbundled Loop, Four wire
ADSL Loop, Two \"ire
HDSL Loop, Two wire
HDSL Loop, Four \~;re

515.99
519.38
525.20
514.20
511.05
513.53

.-
DeltaCom based these rates upon adjustments to the rates established in Docket 26029

The adjustments included higher fill factors and adoption of a forward looking technology.

The BellSouth Position

BellSouth avers that the rates for unbundled network elements were set in Docket

26029. BellSouth asserts that these rates are cost based and comply with the 1996 Act and

applicable FCC rules. Further, BeJlSouth contends that DeltaCom has not presented any

evidence that these rates should be revisited. BellSouth also points out that DeltaCom has not

made any proposals for recurring charges for two-wire ADSL and HDSL compatible loops, four

wire HDSL compatible loops, and SLI and SL2 loops. With regard to non-recurring r~tes,

BellSouth alleges that rvIr. Hyde's proposals are arbitrary and not supported by empirical data or

analysis.

BellSouth asserts that its model is based upon the FCC's TELRIC methodology

and that the Commission made several adjustments to assure that the studies were forward

looking. No party appealed the Commission's final order in Docket 26029; thus BeJlSouth

alleges that these rates are lawful. BeJlSouth points out that the Florida Commission rejected
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DeltaCom's proposed adjustments to BellSouth's cost studies, as did South Carolina. BellSouth

Exhibit I, South Carolina Order, page 85, Florida Staff Recommendation pp. 71-88.

Discussion ofIssue 6(b)

BellSouth must provide UNEs to DeltaCom at cost based rates that comply with

Section 252(d) of the Act and with the FCC's pricing rules. We agree with DeltaCom that more

consideration should be given to forward looking technologies such as integrated digital loop

carrier. DeltaCom's contention of higher fill factors may also be reasonable However, we think

that the evaluation of these issues should be dealt with in a generic cost docket, which assesses

these issues and other valid issues. We note that the hearing for UN! cost docket (Docket

26029) was held in September 1997. The actual data in that docket was 1996 data. BellSouth

also utilized estimates to detennine its costs for unbundled network elements. !v[uch has

changed since 1996 when the Telecommunications Act was passed. Thus, we think that the

docket should be revisited to provide for utilization of newer and better technologies

Recognizing that changes have occurred since this docket was heard, we recommend that the

Commission establish a docket to update the rates for BeliSouth unbundled neTWork elements

We also note that while this arbitration was being considered, the Commission developed

deaveraged rates for specific unbundled network elements The Commission developed

deaveraged rates for each of the unbundled network elements specified by DeltaCom. Thus,

DeltaCom can purchase the unbundled network elements at the deaveraged rates established by

the Commission in Docket 25980 on April 24, 2000, until a new cost docket can be scheduled

Conclusion to Issue 6(b)

Because there have been many changes since this Commission established the

rates for ONE's in Docket 26019, the Arbitration Panel recommends that the Commission

establish a docket to reevaluate the rates for BellSouth's unbundled network elements (UNEs)

and to consider any combinations of UNEs deemed necessary as well as the rates for those

combinations. However, the Eighth Circuit'S recent ruling regarding the FCC TELRIC pricing

rules has created uncertainty regarding UNE pricing. Thus, we believe that any consideration of

UNE rates should be delayed until the pricing rules are clearly defined.

The Findings and Conclusions of the Commission as to Issue No. 6(b)

The Commissions concurs with the findings and conclusions of the Arbitration

Panel concerning this issue. We accordingly adopt the findings and conclusions of the

Arbitration Panel in that regard as our own.

IT IS SO ORDERED BY THE COi'",DvIfS510N

Issue 6(d)- Rates and Charges for Collocation (Att. 11)

What should be the appropriate recurring and nonrecurring charges for cageless

and shared collocation in light of the recent FCC Advanced Services Order No. FCC 99-48

issued March 31, 1999, in Docket No. CC 98-147?

The lTC"DeltaCom Position

DeltaCom proposes that the Commission establish interim rates for cageless

collocation based upon BellSouth's rates for virtual collocation with adjustments to remove
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charges for installation, maintenance and repair and training. DeltaCom contends that the FCC's

description of cageless collocation mirrors the characteristics of a virtual collccat ion

arrangement. Tr. 275-276. However, under a virtual collocation arrangement, the CLEC does

not have physical access to the il.EC premises, and the CLEe's equipment is under physical

control of the incumbent LEC (including installation, maintenance, and repair responsibilities)

From a cost and rate perspective, the characteristics of virtual collocation arrangement are the

same as a cageless arrangement. Tr. 277.

The BeliSouth Position

BellSouth witness, Varner, claims that BellSouth has offered cageless

collocations since late 1996 or early 1997. He also claims that the UNE cost docket in Alabama

covers pricing for cageless collocation. Tr. 743 BeliSouth points out that two state

commissions have rendered decisions in the DeltaCom arbitration and have rejected the

argument that cageless collocation is similar to virtual collocation. See BeliSouth Exhibit 2,

South Carolina Order, at 92; BeliSouth Exhibit 4, Florida Staff Recommendation, at 104,113.

BeliSouth also proposed an interim rate for a keyless security access system in order to comply

with the FCC's Advanced Services Order. This interim rate is based upon a rate approved by the

Florida Public Service Commission. Tr. 801-802. DeltaCom has not raised any objection to the

interim rate for keyless security access system. BellSouth also proposed rates for fiber cross

connects and fiber pot bays that DeltaCom may require for shared or cageless coPocation. These

rates are based on cost studies developed consistent with the methodology adopted by the

Commission in Docket 26029 according to BelISouth v.;tness, Caldwell. Tr. 1026

Discussion of Issue 6(d)

We note that the FCC First Report and Order and Further Notice of Proposed

Rulemaking in the Matters of Deployment of Wireline Services Offering Advanced

Telecommunications Capability, ivlarch /8, 1999, stated in paragraph 39 that incumbent LECs

must provide specific collocation arrangements, consistent with the rules outlined, at reasonable

rates, terms, and conditions as are set by state commissions in conformity with the Act and FCC

rules.

The rates for physical collocation in Alabama are contained in the Attachments to

the Order in Docket 26029. Since the Alabama Commission adopted the FCC's rates for virtual

collocation, the rates for virtual colloca,ion in Alabama are contained in BellSouth's Access

Tariff - FCC# 1, Section 20 The maintenance costs applied to virtual collocation are in

BelfSouth's Access Tariff - FCC #1, Section 13.

We have reviewed Florida's rates for physical collocation in relation to those

established in Alabama. Since Florida adopted its physical collocation rates for cageless

collocation, we reviewed Florida's rates for physical collocation as set forth in FPSC Order No.

PSC-96-l579-FOF-TP, issued April 29, 1998.

We found that the nonrecurring rates for physical collocation were lower in

Florida than in Alabama as evidenced by a comparison of the application fees in each state

Florida's application fee for physical collocation is 53,248; Alabama's application fee is 57,124

Also the cable installation rate is also higher in Alabama than in Florida. Cross-connects are also

higher in Alabama.
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Alabama's vinual collocation rates are the rates set for vinual collocation by the

FCC. Again, these rates are lower than the rates set in Alabama for physical collocation. See the

BellSouth tariff FCC #1 for the details of the rates for vinual collocation We note that many of

the costs, which BellSouth utilizes in its cost model, are regional in nature. Thus, the differences

between Florida and Alabama rates cannot be anributed to differences in costs.

We believe that the FCC in its March 1999 Advanced Services Order viewed

cageless collocation to be a more efficient alternative to physical caged collocation. We also

believe that cageless collocation is more efficient than caged collocation in many cases We do

not believe that applying Alabama's rates for physical collocation accomplishes the goal of the

FCC.

If we were to apply the rates set in Alabama for physical collocation, the high

application fee would apply to both caged and cageless collocation. In fact, most of the rates

would apply. The only savings that DeltaCom would see would be in space construction and

possibly space preparation costs. We believe that the FCC intended for the CLECs to benefit

from the efficiencies of cageless collocation. These benefits include both time and cost savings

Thus, we recommend that the Commission apply the FCC's rates for vinual collocation to

cageless collocation until this Commission establishes rates for cageless collocation in a cost

docket. We note that the rates in the FCC tariff for installation, maintenance and repair, and

training will not apply to cageless collocation to the extent that DeltaCom performs these tasks

for itself Absent any rate for keyless security access in BellSouth' s Access Tariff FCC;: I and

absent any objection by DeltaCom, we recommend that the rate for keyless security proposed by

BellSouth witness, Caldwell, be adopted forth is component.

Conclusion on Issue (6)(d)

The Arbitration Panel recommends that the Commission apply BeliSouth' s vinual

collocation rates in BellSouth's Access Tariff FCC # I to cageless collocation in this arbitration

proceeding, as well as Daonne Caldwell's rate for keyless security access. We also recommend

that the Commission reevaluate the BeliSouth UNE rates in a cost docket and establish rates for

cageless collocation in that docket. However, the Eighth Circuit's recent decision regarding the

FCC TELRIC pricing rules has created uncenainty regarding UNE pricing. Thus, we believe
~

that any consideration ofUNE rates should be delayed until the pricing rules are clearly defined.

The Findings and Conclusions of the Commission as to Issue No. 6(d)

The Commissions concurs with the f!TIdings and conclusions of the Arbitration

Panel concerning this issue We accordingly adopt the findings and conclusions of the

Arbitration Panel in that regard as our own

IT IS SO ORDERED BY THE COlv[Jv1ISSION

Issue 7(b)(iv) - Audits (Att. 3 - 2.0)

Which party should be required to pay for the Percent Local usage (PLU) and the

Percent Interstate Usage (PID) audit, in the event such audit reveals that either party was

found to have overstated the PLU or PID by 20 percentage points or more?
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The ITC"DeltaCom Position

DeltaCom contends that each party pays for its own audit regardless of the

outcome. Tr. 138.

The BellSouth Position

BellSouth contends that the party, which overstates the PLUIPIU percentages by

20 percentage points or more, should pay for the audit.

Discussion of Issue 7(b)(iv)

DeltaCom is correct in contending that BellSouth does not want penalties

assessed on it for ass problems but is willing in this instance to assess penalties for misstated

PLUIPIU percentages. Mr. Varner stated the party requesting the audit generally pays for the

audit, but the language regarding overstatement of PLUIPIU percentages is standard in its

interconnection agreements and should be in the DeltaCom agreement. Tr. 804.

Conclusion on Issue 7(b)(iv) rl~

We agree with DeltaCom that the party requesting the audit should pay for the \ ~o vV
audit. Since this is generally the case, we see no reason to impose a~ penalty upon a part/ f
unless an overstatement of the PLUIPIU percentage is shown to be intentional.-The Findings and Conclusions of the Commission as to Issue No. 7(b)(iv)

The Commissions concurs with the findings and conclusions of the Arbitration

Panel concerning this issue. We accordingly adopt the findings and conclusions of the

Arbitration Panel in that regard as our own.

IT IS SO ORDERED BY THE COMMISSION

Iss ue 8(b) - General contract Issues - Loser Pays (GTC - 11)

Should the losing party to an enforcement proceeding or proceeding for breach of

the interconnection agreement be required to pay the costs of such litigation?

The lTC" DeltaCom Position

DeltaCom witness, Rozycki, stated that the "loser pays" proposal for arbitrations

and complaints would reduce the amount of litigation before the Commission. Tr. 141. Mr.

Rozycki contended that if BellSouth were made responsible for the legal expenses associated

these cases, they might think twice before forcing CLECs to file complaints or other claims

against BellSouth. Tr. 141. DeltaCom contends that "loser pays" is conducive to settlement,

deters frivolous litigation, acts in part as a self-effectuating performance guarantee and will

create equity in the regulatory process.

The BellSouth Position

Al Varner, testifying for BellSouth, stated that the loser pays proposal would have

a chilling effect on both parties to the ex1ent that even meritorious claims would not be filed

ivIr Varner went on to say that often there is no clear winner or loser thus further complicating

the use of the loser pays clause. Varner indicated that BellSouth would agree to appropriate

language regarding jurisdictional issues that would allow the parties to seek damages under the

agreement from the courts since that would be a matter outside the Commission's jurisdiction

He stated that the parties should determine where disputes would be resolved thus pre',enting
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forum shopping. Tr. 806 The 1996 Act clearly represents an evolving area of rule and

regulation that will require interpretation and guidance from state commissions for some time

In times of such uncenainty, there may be no clear "winner" or "loser", which funher

complicates the use of a "loser pays" clause. Such a provision may well discourage carriers from

seeking to establish or clarify their rights under existing interconnection agreements, which is

hardly in the public interest

Conclusion on Issue 8(b)

The Commission's policy regarding this issue is that each pany is responsible for

its own litigation costs. This policy underlies Telephone Rule-3028 and would apply to enforce

arbitrated interconnection agreements as well.

The Findings and Conclusions of the Commission as to Issue No. 8(b)

The Commissions concurs with the findings and conclusions of the Arbitration

Panel concerning this issue. We accordingly adopt the findings and conclusions of the

Arbitration Panel in that regard as our own.

IT IS SO ORDERED BY THE COMtvfISSION

Issue 8(e) - General Contract Issues - Tax Liability (GTC - 13.1; An. 1 - 11.5) /

Should language covering tax liability be included in the interconnection agreement,

and if so, should that language simply state that each party is responsible for its tax

liability?

The ITC" DeltaCom Position

DeltaCom alleges that the previous agreement between DeltaCom and BellSouth

did not contain language regarding taxes, and there is no evidence that failure to include such

language has created a problem DeltaCom charges that the wording proposed by BellSouth is

not even found in this record. DeltaCom has proposed its own language to be substituted for the

disputed language but BellSouth did not accept that language. However, DeltaCom contends that

the language is not necessary and the panies should be directed to simply comply with the law

The BeIlSouth Position

BellSouth maintains that the proposed tax language is in numerous agreements and

should not be changed. According to BellSouth this language is necessary because disputes arise

regarding taxes and the interconnectioll agreement should clearly define the respective rights and

duties of each pany BellSouth maintains that language is based upon BellSouth's experiences

with tax matters and should be included in the agreement.

Discussion of Issue 8(e)

No matter what position this panel takes on tax language in agreements, the panel cannot

supercede existing law. For that reason alone, the panel is inclined to believe that language in

agreements regarding taxes may be unnecessary. Insofar as precise language as to taxes in

23 Docket No. 15957, of the Telephone Rules of the Alabama Public Senice Commission. Rule T':;O:

Each party in arbitration or mediation proceedings shall be responsible for bearing their own fees
and COSts and shall pay any fees imposed by the Commission as allowed by statute.



DOCKET 27091 . Page ·n

agreements may prevent disputes, the panel believes such tax language should probably be in

agreements, although the language may not necessarily be the same in all agreements

Conclusion on Issue 8(e)

Absent language mutually agreeable to both panies, the language regarding taxes

should be stricken from the agreement.

The Findings and Conclusions of the Commission as to Issue No. 8(e)

The Commissions concurs with the findings and conclusions of the Arbitration

Panel concerning this issue. We accordingly adopt the findings and conclusions of the

Arbitration Panel in that regard as our own.

IT IS SO ORDERED BY THE COivfJv/ISSION

Issue 8(f) Breach of Contract (GTC - 25)

Should BellSouth be required to compensate lTC" DeltaCom for breach of material

terms of the contract?

ITC" DeltaCom's Position

DeltaCom asks that contracts include a provision that a material breach of the

interconnection agreement will give rise to liability. DeltaCom argues that BellSouth will not be

prejudiced by the inclusion of such a provision.

BellSouth's Position

The issue of compensation for breach of contract, penalties, or liquidated damages

is not an appropriate matter for arbitration under the 1996 Act. DeltaCom's proposal is not

required by the 1996 Act and represents a supplemental enforcement scheme that is

inappropriate and unnecessary. DeltaCom has adequate legal recourse in the event BellSouth

breaches its interconnection agreement.

Conclusion on Issue 8(f)

The Panel concludes that DeltaCom has other adequate state and federal remedies

available Additionally, the parties themselves can negotiate and provide for mutually acceptable

agreements, terms, and penalties for any breach of material terms of a contract.

The Findings and Conclusions of the Commission as to Issue No. 8(f)

The Commissions concurs with the findings and conclusions of the Arbitration

Panel concerning this issue We accordingly adopt the findings and conclusions of the

Arbitration Panel in that regard as our own

IT IS SO ORDERED BY THE COlv[MISSION

iT IS FURTHER ORDERED BY THE COMMISSiON. That jurisdiction in this

cause is hereby retained for the issuance of any further order or orders as may appear to be just

and reasonable in this premises.
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IT IS FURTHER ORDERED, That this Order shall become effective as of the date

DONE at Montgomery, Alabama this :J..1ti-day of September, 2000.

ALABAMA PUBLIC SERVICE COMMlSSrON

~J.·Ap~·d.
~:,';resl ent .
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California. Order Modifying and Denying Application for Rehearing of Decision 98-10
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local charactenstlcs of internet service provider traffic. (Nebraska Pub Serv Comm'n
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2000)

Ohio. Entry on Rehearing, In the Matter of the Complaints ofICG. MClmetro. and Time
Warner v. Ameritech Ohio Regarding the Payment of Reciprocal Compensation, Case No. 97
1557-TP-CSS, et al. (Oh. Pub. Util Comm'n May 5, 1999)

Oregon. Commission Decision, Order No. 99-218, In the Matter of Petition ofElectric
Lightwave for Arbitration of Interconnection with GTE Northwest, ARB 91 (Or. Pub Util.
Comm'n Mar. 17, 1999)

Oregon. Commission Decision Order No. 99-770 Before the Public Utility CommiSSIOn
of Oregon UC 377 Electric Lightwave Inc. Complainant vs. US West Communications. Inc.
Respondent (December 22, 1999)

Pennsylvania. Joint Motion of Chairman Quain and Commissioners Rolka, Bromlell &
Wilson, Joint Petitionfor Adoption ofPartial Setllement Resolving Pending Telecommunications
Issues, P-00991648 and P-00991649 (Penn. Pub Util. Comm'n Aug. 26, 1999)

Rhode Island:' Order, Re: NEVD of Rhode Island Petition for Declaratory Judgement,
Docket No. 2935 (RJ Pub. Util Comm'n July 21, 1999)

Tennessee. First Order of Arbitration Award, In Re: Petition ofNextlink for Arbitration
ofInterconnection with BellSouth, Docket No. 98-00123 (Tenn. Reg. Auth. May 18, 1999)

Texas. Arbitration Award Proceeding to examine Reciprocal Compensation Pursuant
to Section 252 ofthe Federal Telecommunications Act of1996 Docket No. 21982 July 14, 2000.

Utah. Order "Complaim Against US West Communications Inc. By Nexlink II/C.
Requesting Utah Public Service Commission 10 Enforce an llllerconnection Agreement Docket
No 99-049-44 (October 28, 1999)
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Washington. Arbitrator's Report and Decision, In the Matter of Petition/or ArbiTration
of an Interconnection Agreement Between ElecTric Lightwave and GTE Northwest, Docket i";o
GT-980370 (Wash. Uti! And Trans. Comm'n March 22, 1999)

Washington. Third Supplemental Order Granting WorldCom's Complaint, Wor/deom v
GTE Northwest, Docket No. UT-98-338 (Wash. Uti! And Trans. Comm'n May 12, 1999)

Wisconsin. Complaint oflvlC/metro Access Transmission Services, Inc., f5-TD-fOO to
Compel Payment of Reciproca/ Compensation from 6720-W-f02 Wisconsin Bell, Inc. d'b.Q
Ameritech Wisconsin, for Traffic Terminated to Internet Service Providers. (Order for Dockets
15-TD-100 and 6720-TD-102 January 19,2000)
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Massachusetts. Complaint of !\1CI WorldCom Against New England Telephone alld
Telegraph for Breach of Interconnection Terms, D.TE 97-116-C (Mass Dept of
Telecommunications and Energy May 19, 1999)

Missouri. Order Denying Application for Rehearing, In the Matter of Petition ofBirch
Telecom for Arbitration with Southwestern Bell, Case No. TO-98-278 (Mo. Pub Serv Comm'n
Mar. 9, 1999)

Missouri. Order Clarifying Arbitration Order, In the Matler ofPetition ofBirch Telecom
for Arbitration with Southwestern Bell, Case No. TO-98-278 (Mo. Pub. Servo Comm'n April 16,
1999)

West Virginia. Commission Order, Spring Petition for DeclaratOlY Ruling, Case No.
99-0 I66-T-PC (W.v. Pub. Servo Comm'n May 7,1999)
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APPENDIX C

Illinois Bell Tel. Co. v. Worldcom Tech., Inc., 179 F.3d 566, No. 98-3150 (71h Cir June
18, 1999)

BellSollth Telecomm. V fTC DeltaCom Comm. No. 99-D-287-N, 99-D-747-N (MD Ala
August 18, 1999) (Upon the Motion of Bel/South to Alter or Amend the Court's Aug 18, 1999
Order of Dismissal, this matter has subsequently been briefed on the merits and is awaiting
further action by the Court.)

Michigan Bell Telephone Co. v. MFS Intelene/ ofMichigan, fnc., No. 5:98 CV 18, (W.D
Mich August 4, 1999) (affirming Michigan PSC Order, January 28, 1998)

u.s. Wes/ Communications, Inc. v. Worldcom Technologies, fnc., No. 97-857-JE (D. Or.
Mar. 24, 1999)

SOllthlVes/em Bell Telephone Co. v. Public U/ility Commission afTexas, e/ al." Case No.
98-50787. In the U.S Court of Appeals of the Fifth Circuit (March 30, 2000).
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Petition it.r A;'bitraiiou of ITCADeltaCom Commaoicatioil\i, IhC. ,,'ith
BeliSouth Telecommunications, Inc. Pursuant to the Telecommunications
Ado'l",.

In Re:

) COMM'satO......,

80Il DUltOEH. CH4,.......
ROBIEIn' •. lIlO4IBYl aAKEJIl .....,
g4VICI L. aultca...
LAUHN "~A' WCDONA&.D. .I".
"'ANWtS~

OCT,-09'OOIMO~) 1408

OlDER DENYING MOJ]QN FOR CLARlFICAT)~
AND RECOlSSIDERATtQti

BY IHE COMM!S§JON:

)
On June 11. 1999. rrC"DeltaCom Group. Inc .• d/b/a ITC-"DcJtaCom ("DeltaCom")

petitioned the Commission to arbitrate certain unresolved issues in the interconnection
negoti3tions between ITC"DeJtaCom and BellSouth Telecommunications, Inc. ("BeIJSouth").
On July S. 2000. the Commission issued an Order in this docket.

On July 17, 2000. BellSoUlh filed a Motion for Clarification and Reconsideration.
BellSouth raised four grounds in iLS MOlion. The first ground BeJlSouth raises IS that payment of
reciprocal compensation should be subject to a retroactive true-up. The Commission disagrees.

The Commission'! Order states that "[c}onsistent with previous decisions of the
Commission. the Commission requires BeliSouth to pay reciprocal compensation for caUs to
ISPs." (Order. p.7). In its Motion. BellSouth appears 10 assert that in order to be consistent with
its order in Docket No. I0767-U. Petition by leG Telecom Group. Inc. for Arbitration of
Imerconnecrion Agreement with BellSouth Telecommunications, Inc. Pursuant to Section 252(b)
of the Telecommunciations Act of 1996. the Commission would have to order B U1Je,up
mechanism in this docket as weU.

In Docket 10767-U, the Commission referenced the FCC's February 26. 1999
Declaratory Ruling, in CC Docket 96-98 ("Declaratory RUling") in support of the need for atroe
up mechanism. However. on March 24, 2000. the Disrnct of Columbia Circuit Coun of Appeals
vacared the fCC's DecJaratory Ruling for "want of reasoned decision-making with regard to the
FCC's use of "end-to-end" anaJysis." BeU Atlantic Tel. Co. v. fCC, 206 FJd 1. 200 US App.
Le~is 4685 (D.c. Cir. March 24, 2000). Accordingly. it is consistenr with its prior decisions for

Do.:kel No. 108S-4-U
Page I of:2
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) the CommissIOn to decline the ordering of a true-up mechanism in this docket. BellSouth's
motion fOr reconsideration and clarification on this ground is denied.

In its second ground, BellSouth argues that the Commission erred in ordering it 10 pay
reciprocal compensation 10 DeltaCom at the tandem inrerconnection rate. The Commission
denies this ground on the basis that DeltaCom met its burden to demonstrate its switch seNes a
comparable geographic area as BellSouth's switch and performs the same function as
BcllSouth's switch.

In its third ground. BellSouth asks the Commission to reconsider its decision on the
prOVisioning interval for cageless collocation. BellSouth requested an interval of ninety business
days; whereas DellaCom argued that an inlCrvaJ of 30 calendar days is appropriate. The
Commission rejected both of these proposals and ordered an interval of 60 calendar days, and
allowed for 90 calendar days for extraordinary circumstances. The inlCrvals ordered by other
states undennine any argument that the interval ordered by the Commission is not sufficient.
The Commission denies this ground for rcconsj~ration because the evidence reflects that the
Commission-ordered interval is appropriate.

)

In its final ground, BelJSoorh requests that the Commission reconsider its decision to
require BeJJSouth to provide CLEes with all combinations of UNEs that are ordinarily combined
in BellSouth's network. The Commission's decision on this issue is consistent with its order in
Docket No. 10692-U, Generic Proceeding to Establish Long-Term Pricing Policies for
Unbundled Network Elements. BelJSouth did not raise any atluments tll~t would compel
reconsideration of the Commission's decision; therefore the Commission denies Bel1South's
Motion on this ground as well.

WHEREFORE IT IS ORDERED, thaI BellSouth's Motion is denied.

ORDERED FlJRTHER, that a motion for reconsideration, rehearing, or oral argument
or any orner motion shall not stay the effective date of this Order, unless OlheTWlsc ordered by
the Commission.

ORDERED FURTHER, that jurisdiction over these matt~rs is uptessly retained for the
purpose of entering such further Order or Orders as this Commission may deem just and proper.

n on the 1Sib day of

Bob Durden
Chairman

The above by action of the Commission inMAd'nistrative Ses .
August, 2000.

~" ... _.-c

Date
O~/Z31(X)

Dale

) Dockel No I0854-U
PIIj!e 2 of 2
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Docket No. 10154-V

In He: PetiCioil for Arbi.....,Ofl oIITC"Delt8ColD Coatmunielltio••• Jilt. with BelIStutb
Telecommunication.. 11K. Punau. CO the TcIecoInmuRieatienl Act of 1996,

ORDER

RECEIVED
JUL 0 5 2000

EXECUTIVE SECRETARY
G.P.S.C.

On "baltOr ITC"pcllaCom CommwUcations. Inc
David 1. Adelman, Attorney
Charles B. Jones, A1l0~

On behalf of BelISouth Telecommunications. fnc.
Fred McCallwn, Attorney
ThoInas D. Alexander, Attorney

On behalfof the Commission SudI'
Daniel Walsh, Attorney

IV THE COMMISSION:

On June II, 1999, ITC"DcltaCom Group. Inc., Wa ITC"DcllaCom C"ITC"DeItaCom") pc1iIioncd 1hc
Commission to arbitrate ccnain unresolved issues in die inlCl'COMeCtion negaliations beIween rrC"DeltaCom and
BeUSourh.

)

L JURISDICTION AND PBQCUDINGS

Under the FcdctaJT~ Act of 1996 CIhc Federal Act). SIIIe Commissions are IUthorizcd to
decide the iI5ues presented in a petition for atbiualion oC intel'COlUll:dion apccmen&s. In addition to il5 jurisdiction
of this maner pursuaftt 10 Sections 251 and 252 of the Federal Act, tile Commission also bas genctaJ authorily and
jwi6dictioa OVCJ the suqecr mancr oC this pnx:ccdiD& conferred upon the Commiuion by GeorGia"
Te1CClO11U1\UI1iCltions and Compocition Development Aa of 1995 (Oeoqpa Aa), o.C.O.A §§ "6-5-160 el seq., and
geomBy O.C.GA §§ 46-1-1 el seq., 46-2-20, 46-2-21 and 46-2-23

'Ibc Conuni6sion Il~ the p-mow; inlerCOnneclioa 1geemellt between the ,.nie$ for the two-year
period bceimWtc Marctl 12, 1997 On November 12, 1999. the Commiiiion i&Aled iu Procedural and SCheduling
Order in this mauer. Hearings were held before the Conunission on November 29 and 30 and Oc<:cmbcr 8. J999.

)

Order
Docket IOI54-U

Page 1 of 13
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7.
:j

)

On December 30, 1999, the puQel!i filed boers an the following unresolved issues:

1. Should BeliSouth be raquned 10 comply with the performance measures and suaramecs for pre
orderinslorderin;. resale. and unbundled network clemenu C'UNEs"). provisioning, IIUIiJltcrumcc.
inlClfim nwnbcr JXH1IbiUty and loeaI munber portability. collocation, coordinated coft\leflionl and
tbe bona fide ftIQlIelt pnx:eaes as set forth funy in Altaehmcnt 10 of Exhibit A to DeltaCom's
Pcblion1

2. Sbould BclISouth be required to prcMdc ICI'Vices inchdna: OpeJationaJ Support Systems II1d
1.1NE& It puily with Ihat wbicb it provides it&c1f1

3. SlKMdd BellSoath be required to provide IUl unbundled loop using IDLC 1Cclu1ology which will
allow rrc~DehaCom to provide consume" the same qualily of service ali that offered by
BelISouth to its consumers?

4. UDliJ the Conunililiion makes I cb:ision reprdinJ UN& and UNE combiaations, IhouJd
BcUSouth be rcquin:d to continue providin, lime UNEs lind aHIIbinalions that 1t is currcnIJy
proYiding to ITC"DeItaCom under the inl.erconnection 19n:emelll previousJy approved by this
Commiuion7

5. Should Bel1South be requited to provide to DeI~ cXU\ndcd loops or the IoopIpon
combiaation1 If50, what sbGuld lite nates be'?

6 Should Bel!South be required 10 pay reciprOCll compensation 10 DeltaCom for all caUs 11\81 are
properly rOIlICd over locaJ tnInks, including caUs to Information Service Providers (WISPs")?
WbaI 5hould be the rIIO for reciproc81 compensation?

Should BcIlSouLh provide c:aFlesli collocation to rrC"DcJtaCom 30 doIys after a complete
applicaliOll is filed?

I. Should the Parties continue operating under cxilliq loc:a1 inlcrconnCCtion arrangements?

9. WlIat charges, if any. IbouJd BelISoulh be permincd to impose on rrC~DellaCom for BcUSouth's
OSS?

10. What are the appropriaIc rcx:uninC and 1IOIl-rccwriD1 flies and c:harp for BeJJSouth
ADSUHDSL and tweMrire .... foar-wirc AOSI.JHDSL compatible loops, Two-wire SL2 loops.
Two-wire SLI JoopI, Two-wire SU loop Order CGorctinadorl for Specified Conversion Time?

11. Shuuld BclJSouth be pcnniUaI to charge DeIIICom a discolUlCdion char8e wben BelISouth docs
110I iAcur Illy costs assoalled wilh such ciscoDnection1

12. WhIt should be the appropriate rile for caseJest and shared colJoanioo ill light of the~ FCC
Advana:d Scmces Order?

13. WhK:b party 6bouJd be rcquirc:d 10 PlY for the Pm:cm Local Usqc (PLU) and the Pcrccnl
Jnleraate lJaSC (PIU) 8Udi1, in the event 5UCh ludil reveals Lhal either JIIf1Y was found to hllve
D\'eJ1iWCd the PLU or PIU by 20 pacesurJC poilus or more?

14 Sbould the lom.g pony to an enforcement proc:cediag or procecdina for breach of the
~Magreement IhouId be required In JIll)' the emu oflOCh Jjli£lliM?

Order
Dockel No. I0854-U
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) 15. Sbould the lanpll8e coveri1\g lax Jjability be included in the iDlerc:onnection agecment, and, if 50,

whether mat 1IrI&UIF mould simply Slate that each Party is responsible for its lAX liability?

)

)

The ColMliuion has before il the te5limony. ev1dence. arguments of counsel and all approprllMC maners of
record enabling it to reach itli decision.

n FINDINGS AND CONCLUSIONS

J. Sltould BcUSOIIth be required to ~omply with tile perf nee ....ret tuNI IUr••teet for pre-
.......lIorderllll. raalc, aacI nltundled aenrOt'k C. (MUNEI"), preritloniac. mll.cerwxe.
illCm. ...bcr portaltility ••d local •••Iter port.bili!)', colloca coerdiaaced C88w:niHl and
tile bona fide requeat pl'OtQlell II let forth fully .. AtbC C 10 Df Edlibit A to DeI••C...••
Petitio.?

In its June J1. J999 Petition, DeltaCom requested tJlilt BcllSouth be held lO pcrfonnanc:e measures and
auaranlces for the aitcria tilled in Issue 1(1) of Ute Petition. The JIII1ies disa&lfoCd Oft two maiD iULleS c:onc:eming
p:rfonnance measures and guarantees. Finil. whether the Commission has the autbarity to mder perfOl1QllllCC
me.ure& and paranICCS. and lCCond. wbcCher such a provision is necessary. Dell1Colll filed proposed Enforcement
Meclwlilms with the Commission. On Febnwy 3, 2000, BeIiSouth ftled sen'ice quality measures.

BellSouth arlUOd that the performance guarantees requested by DeltaCom "arc in IJIe nalllrC ofpenallies or
damqes." (BcUSouth Posl-He&ring Bricfp. 2) BcUSouth cites Ocorgja PtlbI;c SeMoe CommissjOll y. AdIDC.t Gas
Ljqll Cgmpony, 205 Ga. 863, SS S.E.2d 618 (1949), for me proposition that lhe Commi.mon does not l\ave 1bc
ilUtNJrity to award compensatory damllges. DehaCom -pes Lbat the Commission nor only bas the aJlhority to
order perfomuutCC measures and~ but an obligatioD punaant to the FcdetiIl AJ:t. AdlRssina perfonnance
~ces falls under the CollUtliuion's charge WIder Section 2S2(b)(4)(C) or the Federal Act lO "resolve each
i5SUe."

In Doclcel No. I0767-U. abc Commission distinguished the inclusion of performance cuararees in
interllOllDeClion agreements fiom the award ofcompenutory daD1IIJCS. Ordcrin& a refund to customers al\cr a utilitY
ch.iqc:d II nile approved by the Commission, as was the c;;;ase in Mania GIs Liehl Com[8!!\', is retroactive.
IDCluding pcdonnancc: e-antees ill III ineermnnection ~ment is DO( mJOlICtivc. Nor does the mere ioclu5ion
ofcnfon;emcnt paroIntec& constihde compensatory damages. It is only providing an incentive for BeUSouth to meet
the per[ocmaoce standan1s ill the IIP=IIICJlI.

Moreover, \.he Conuw\ission is specifICally aulborizcd to Mt and enforce ternl5 and lXlnditi0n5 of
intcn:onnection md 1II'IbuodIinS. D.C.G.A. § 46-5·164. TbucfoR:, the Commiaion concludes thar il has elM:
autllority to ordct enforcement measures as put of an inIcrQonncction It;reemOIU.

11te Conunissioo finds that it is appropriate 10 defer thili iliQlC for prompt resolution in 8 ICncric
pnceediD£ Porformmce mwures IDd par8IIICCS lIIC DOl oaly 8t issue ill this IItRtntioo, they an: at issue in
tiCVeI'Il oCla arlHlndion.s c;am:ntly pendins before tlus Commission and are or senmI inIeresl 10 vinually aU
CLECs. This Commi.aion has in the J1I5l found ita~ to determine IIICb ClOIIUPOIl iSliUCS in FRCric:
proceedingl. The Conunissioa finds thai this pI1ICUce DOl OII1y is a proper WIlY to ~loc:aIe limited resoun:es and
1Cbia'e economies, it also heJp& en.sun: non4scrimiDatory tenm and conditiOllS [Ol int.cttoaocc;tjon. Aa»rdiDalY.
&be Commiuion bas initiated funher proc:cedinp in Docket No. 7892~U, The Conuni6&iOll rccopizes tile need for
prompl resolution of these issues IIIId hac in5lnlCted the Staff' of the Commiuion to prompdy IChcdu1e 5UCh a
proa::eding for an expadiled resolution

Order
Docket No. 10854·U
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)

SIlouId 1lel1Sout, be required to proricle KniCet I.eluding OpermoDal Support S,.lIe... ("OSS")
and lINEa at parity with ibid wblda it pl'D\'idelltlClf!

The parties agree Ihat BeIlSouth is required 10 provide Operational Support Sysccms ("OSS") on a non
discrimiJwlozy basis (0 CLECs. The disagreemenr sunounds whIIt COnsbtute5 plIrity. DeltaCom IIUeges WI
BellSodth does not provide ass at parity (J)elileom Post-Heariag Brid p. 21). In maIdn& Ibis claim, DeltaCom
relies upon the evidence that 62% of ordm subm.lued electrOfticaUy 10 BellSouth must be manually pror.ciled bY
BeUSouth.

BelJSouth AtpeS that DeltaCom misc:hanJdcri2es Ihe meaning of parity. The orders subnUUed by
DclllCorD &bit need to be el'dtted manuaUy are complex orders. BcIlSoulh swes dUll tbc&c complex onb& are
desiped 10 fall out for rnamsaJ hludin& (BeI1Soath's Po61-Hcariag Brief, p. 10, foalnote 3), BelISowh's Ii)'5&em il
nol dcsi".eel to process complex orders elecoonicaUy whether &he orders come from a CLEC or i15df.

The Commission filld5 thal parity doel not n:tPrc BeIlSoutb 10 proc:ea complex oJdm eleeuonicaUy
when it CIder& US own oompIex ICIVicc orders maauaJly. DolIlCom should aaJc.e issues for dlc funher JllCChaRizaiion
of complex ordtr5 to the CbanF CoDtroJ Process. As to OcltaCom'5 claim tball high peI'CCIltIIF or iU orders "fall
out" and~ to be entered maaaally, BcUSouth', perfonnancc in proc:cssing DeItaCom's orden shaD be subject to
the SlandaIds that the Commission intends to set in I)ocJa:t No, 7892-U IS ciscus6ed above.

The issue ofwhethoJ BeUSouth is required to povide lJNE& at parity with that which it provides i&&elr has
alTCad)' been dccickd in Ihe context 0[ Olher proceedings. BellSoulb is obliplcd 10 provide 1JNE5 to DeIIlCGm
under die nIleS. terms and conditions set forth in the Commission's order in DocIcca No. 7061-U, Review of Cost
Studies, M~, IIId Cost-Bascd Rates for Inlcrc:onnection IJId UnbundUng of BelISoulh
TeJecommWlications SeMces, and Docket No. 10692-U, Generic Proceeding to ES1IIblish Long-Tctm Pricing
Policies Por Unbunclcd Nenwrk Elements.

J. SiIoulci BellSaath !be reqIIired to proYide •• unlHuldled loop UliqlDLC tcclIaaIop wbkJt will allow
ITCADeltaCo. te provide CORIUIIICf'I lhe ....e quility of ICI'Viee a••h.. oft"cred by IlelISoutII to itl

COIIsuacn?

Ja its Petition, DeIIaCom asselU that IDLC tcebnoJogy is n:quircd 10 allow it 10 provide the same quality of
service to its custOn1e1'5 as BcIISoulh provides to it6 customers. The aJtana&ivCS, long copper loopS 01 UDLC
tochnolOl)', arc alleged 10 rauU ill inferior service. DehaCom claims duIt it will be c:ompctiti.cJy di5ldvutagcd by
BellSouth", practice 0[ convcnina DeI&aCom c:uri1omCrS 10 dll:&C lesser lCChftolops. In itS PosI-Hearin8 Brief.
OcJIaCom lII'JUCI 1hIl BdlSou&h mUll provide IDLC equiwlency 10 DcltaCom CUSlomcrs in order 10 avoid
discrimin:Mioll.

BelISoudt COIUdCn thai when a a..EC -wants to IiCtVC III end1SCr customer usia. its own switch and Iha1
ead-u5cr CUSIOmCI' i6 currently lCI'\'ed by 8eUSoutb over IDLC equipment. the aIlitOmCt's loop can no Ion&er be
'inIcpM.cd' with the PcIlSouth 5wi1ch. Thus BcUSouth naust 'di~' I loop Iened 1:Iy IDLC 10 cbat De1taCom
c:an connect the loop to it5 ma.- BelISouth'l Post·Hearing Brief. A1 12-13. BcUSoatb IitaSeS c.haIlbtte are six
teduUaIlIy feasible mcIhods to unbunclc III JDLC-deJiYCl'CClloop, inc:luding the -5idHoor*~ favored by
DeIt8Com and the lJDLC merhod tbal BcIlSourh aPJllmldy gcncnUy cmpJoyc. Jd. at 13; I>eItaCDm'l Post-Haring
Briel', p. 25, footnote 29.

Section 2S1(c:)(3) of the Fcdaal Act requim BcUSouth 10 provide noDdiscrimioaIo acc:css to nc:twotk
element,. For BeUSouth 10 deny a CLBC's CU5loIllCIl the same quaUty of IlCIVicc that it povidl:s to i15 own
CIls&omerS that arc locat.ed in the same area vioJalCS the pohibition on ci&crimiJuIdon. 1'berdore, in those ueas in
which Bel1Soutb i5 pRWidiq the IDLe 1eCbaolo;y to i15 own CU5tomCI'I, BellSoQlh must provide IDLe &ecbnology
to Deh.Com·, cualomcr& A6 well. This iJlt;ludes a~ lh:K BeUSouth provide lbr: "sidc-door-~
to DelliCom where such II1'IIDccmenl is IccJmically feasible.

Order
Docket No l08S4-U
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••

)

)

)

V.til tbe eo....Iio.. Ilakel • kino. retarllinc UNEa ud UNI corabi.alioDt, ",Id BelISou... lie
required to COIIUHe pnmdhac tlaole UNE. Ud I:~in.tioa. dau It it cllrreatly providiag to
ITCADcltaCom alHler the IatertODlICCtlOIIlIII:reeaacat pruioully approved by tbit COIII.inloD'

DcltaCom asks Ihat BeUSoulh conlinuc providing Ihose lJNEs and combillltions that it is currently
providinc under the existing intercouectioa agreement. BeIlSouth af,*, thai this issue will be rendered moor by
lhc Commission's order ift thi' proceedin~.

The Commiscioa addressed I.hc is5ue of UNE prices and proviaioDin£ in Docket No. 7061-U. Since the
time the bric& were wriacn in this proceeding, die Commillion has .150 IMkkeued die issue of pricins and
provisioning of lINE combinations in Docket No. 10692-U. No evidence was presented that wouJdjustify dcparling
in any manner from the Commission's order1 in those dockets. l'hcrcforc. BcIlSowh i6 required 10 provide UNE,
and UNE combinacioas punuanI. 10 the Commission's ordm in L110SC doctets. The panics 5boukI continue under
their ex.isUn.lgrtlemenl WIlil1he new ayeemenl is executed.

s. SIIouId BelIS-tb be required to pnmcle to DoICaC. eltended loop. or die Ioop/pon cOIIIIN.atioa?
If lOt ",hilt "'ould tbe ruea bd

Sincle Lhc lime 1hc briefs were wriUCn in thill proc:ecdin& the Commission has addn:ssed the issue of pricing
and JlI'OVi'ioninJ or UNE combinations in Doc:ket No. 10692-U. The EEL is it UNE ccnnbinItion consisting of a
loop, &ransport and I crOSS~onned. Like the FCC. the CommilSion has dllcIinc:d 10 deC_ the EEL ilseJr as a UNE.
Third Repon and Order. , 478. Dockd 10692-U. Howc~cr. as dia:ussed below. CLECs call obtain • UNE 181«:5
combinatioN of UNEs lJaat BellSoulb onlDarily comI:Jtncs in its JlCIWO~

FCC Rule 315 addressed combinalions ofUDbundJcd network c1CJnCllIS. Rule 31 S(b) provides:

Ex~ upon. requcsl, an incumbent LEe shall n011iClJillll1e requested DdWOrk eIcmenIs chal the incumbent
cwmuJy comhjne5_

(Emphasis added). BellSouth has inlerprctc:d lhc term "currendy combines" III "CUITCIldy combined." That is,
BeIlSouth lakes the posilion tbat it does not have any obligation 10 provide 10 CLEes II UNE rates combinations of
UNEs that it ordillariJy combines ift its network. Bc1JSouth's Poll-Hearing BrieC, p_ 20.

When the Supreme Court rcinstD1ed Rille JU(b). it &t.lled ilS undcriIandil\l of the wenl of the rule:

The reality is rUt §251(c)(3) is ambiguous on whether leased
network dcmeIu may or muM be IlCpII'ItCd. and the I1IIC the CommiIl1OD
hal prcsaibcd is ca&irdy rational, findiq its blsill in §251(c)(3)'Ii
nandiscrUninltioa~ As dac ConuniaioD ....iDs. it is lOPed
al preventing 8:uaabcnt LEC51iom "di&aHUV:Ct(iq) pevioIas1y COIUICCU:d
cJemcnu, over Ihe objection of the rcquesaing caITicr. not lor any
pIOduaivc rcason. bul jUllIO hnpoie wasteflal rccoonection casu on new
cnldnts."~y Briel for Federal .PedtionctI23. It is true thai Rule
315(b) could allow entzanU ICQCIS 10 III CIlIR prcassembled nelWO~ In
the ab5e1K:lC ofRule 3 U(b), howewr, incumbeDlS could impose wasteful
C0616 on even those carricn who t'ClqlIe5tcd leIS than the whole netWOrk.
It is weU within 1he bounds of tile lQ50Mblc Cor the Commi&Sioa 10 opt
in favor orensurinc .pinst In anDcompebiWe pncboe.

Iowa BoArd.
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The Commission addn:ssed tNfi i56uc in the alnlext of Dockcl l0692-U and l0767-U. The Commission',
Order in l0692·U irK;ludcd the roUowing language:

Rule 315(b), by its own lenn5, applies to c:lcmcnls that Lhe ~benl 'c:urrendy combtaes,' nOI merely
clements whIch arc 'currently combined.' In lhc: FCC's First Rcpon and Order, lbe FCC s&ilted ahal the
proper readiac of'~y combines' i, 'ordinarily combined within their IldWOrk, in the IDIJIDCf which
lhcy are lypic:aUy combUacd.' f'ira Rcpon and Order. , 296. In its Third Rcpon and Order, Ibc FCC _cd
thai il was declining 10 address this arl\Ul1CN al this time because 1M mailer is CII'I'altly pending before the
Eisbth Circuit. Third Rcpon lind Order. '479.1 Accordingly, the onJy FCC interpretation of 'cum:nrJy
combines' remains Ihe literal ooe con&ained in the Fin! Report and Order l'be Commission finds Sbat
'currently combines' means ordinarily combined wilhiD the BcUSoulh'1 network, in the I1I8IIIIef whidt they
are t)'picaUy combinod. Thus, CLECs can order coJDbjnaboQS of typically combUu:d elemenls, CYCll if the
panicuJat clementi being ordered are nOl actually physically connec:tcd II the time the order is placed.
However, in the event that the Eighth Circuit Court of Appeals dcIermincs daM n.ECs have no lepl
obligation 10 combine lJNE& under the FedcraJ Act. the Commission will reevaluate its decision on 1his
issue.

A5 furtherexplaincd by the Commission in 00cJcd No. 10692.0, adopting BelISouth', poposed "cwrem1y
combined'" intetprellliOla would only make lhe pr0c:cs5 more cumbersome tor the CLEC; il would aoI preYenl the
CLEC hom obcaininl and using the aIDe l1NE combinations. Based on the FCC', Third Report aDd Order, CL.ECs
can pun:hase services suc:h as special IK:CCSS and reale even wben the network: elements supporting the undcrJyin,
servic;;e arc nol phy&k:aJly coMectcd at the time the &erVice is onkn:d. At the paiDl when 1he CLBC begins 10
receive such liCMce, the W1derJying netwode elements are necessarily physically connected The CLEC, can then
oblain such currently combined network elemenU as liNE combinations at liNE prices. Third R.epon and Order, ".
480, 486. one Commi5lion fmds thai even iSSwrUng arcuendo lbat "currently combines" DlCIIIlS "cutrentJy
combiDed," mther than BQ Ihrougl\ Ibc cucuiUlUS proc:eIS of requiring the CLE.C to submil two orders (u.. one for
spccillaccess followed by another 10 convert the special access '0 UNEs) to receive ,he UNE combination, the
pnxas should be streamlined to allow CLECs to place only one older for the UNE combination.

To the extenl that Dc:11aCom 6CCks to obtain olber combinations of UNEs aha! BeUSouth ordiDariIy
combines in its ne1woJk, which have not been 5pCCifically pria:d by Ibis Commiuioo wbcD purcbascd in combined
form, the Commission finds dw DcltaCom can pun:hasc NCh UNE combil1lrions at the sum of the saand-aJone
prices of the UNEs wlUch make up the combination. It De1t.Com i5 disatisficd 11rith using Ihc IUIII of lite und
alone mes, il is free to parsue the bona fide requesa process with BoUSouth 10 &eCt a di.ff'erent nate. DehaCom may
purc:base EELs from BeIlSoulh at the rates IIld subject lO Lhe conditions C$UIbIisbcd in the Commission'& Doc:ket
No. 10692.0.

6. SMilld JcaSoutll be reqIIired 10 paJ Iftiprocal CGalpcIII". to DekaCoIn lor II. QlII that a..
Prupert1 routed mer Iotll ...... illdlldllll calla to "(onudoe semce Prowiden ("'S"")! W"
IboIdd be..n1e 'or redpncll ee.pelllation!

Bc:JJSouth urges the Commis.ion to deny Dcl18Com'5 requca to require Ihc ..,ment of reciprocal
c:ompensatiOa (or JSP-bound traffic because it mainains lhat caUs 10 JSP& arc ROC Joc:al. (BellSouth PosI.JiaIring

I While &he FCC declined 10 address Ibis lIf8UJI'Cnt apul in its Third Report and Older, sipif1C8ftdy the FCC did 00(

diCMW the position it took in the Fir&t Report lind Order. BeJISoutb UJUCII11at "the FCC IUIdc clear dial 'c:umntly
c:ombiDcd' cJcmcnlS are dlO6C elemcms phy&iQ1ly combined as of the time the CLEC rcque&t5 them IDd whicb c:an
be convened to UNEs on I 'IiWiteh as is' or 'IIWitch with cbanaes basis. R 8clISouth" BricC on Impact ofTNtd Repon
and Order, p. S. The FCC, howe\'cr, W86 not swins that Rule 51·31S(b) is Iimitcd only 10 currently combined
elemems. lasIcad, the FCC was stating th115ince. at the least, Rule SI-llS(b) includal curre~y combiaed
elemcnts, IIDd &ince when a CLEC purchaliC& special acce65 Ole elements are currently combined, 1hat evm under the
more J'CSIrictiye ·CUn1:nlJy comblncdM intcrprellltion, CLECs would be able 10 convert spcciaJ Iccess to loap
IraDSpDrt combinations II UNE rates. 'fbjrd Rcpon and order, 480.

Older
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Brief. p. 22). BellSoUlJ\ funhcr Q5&Cl1U that if IJle Conuniuion wishes to select. compeDSlltion mechanism for ISP
tratIic, Rciprocal compensation is not the appropri* mccbanism. It proposes instead either (1) bill and lcccp; (2)
traekiDC and boldine any c:ompcnsalioll in lbeyance pcndinS1he C&CabIishmcnt of an illlCr-QUrier coll'lpeDSltion
mechanism by lhe FCC; or (3) the establishment ofa compensation amngernem similar to that which exi6U for
otber lICCeU uaflic. (BeUSouth Post-Hearing Brief p. 23). DcltaCom's arpmcnts focus on which party is the cost
cnscr III1d which party incun the COS15. DcUaCom reasons thal since a Be11South cUSloDler who uses DcltilCom's
')'Sloan to complete a caU imposes COS11i on DcltaCom thal it lli entitJcd 10 compcnr;ation.

The Commission finds tNtt it has the authority under Section 252 ofthe FedcnLI Act 10 order a provision in
!he IlbiltlKion apCCiBe1'lt that Rciprocal compensation be due for lSP-bound md6c. M DccIantory Ruhnr
Paragraph 25 (State commissions "may delemW1e in their arbitnllion procccdinp at this point that rcciprocaJ
compensation should be paid for tJus traftic."). J Ai the FCC has lUted, the FCC's own policy of "treating JSP
boI&ad traffic as local for purposes of illtem:llc 8ca:&& charges would, if 3pplicd in the 6CpUItc COJ1ICXt of reciprocDl
compcnsarion sugestlhat such compensation iii due for that traJrlC." w· n.ECIIDd CLECs should be CoOJl1PCII53ted
(or costs impoiCCl OD Ibcir~. iIlcludinS costs for IIiUJSPOt1I11d delivery of ISP-bound cal1s. The Commission
finds that Ihcsc costs should be COlnpcni3tcd based on the rMcs Clitabhlhcd in Dockel No. 7061-U. Con6iQaa with
the previous decisions of the Commission,~ Commi,sion requires BeUSouth to par reciprocal compematian for
calls to ISPs.

In wa aISC, 51ICb plYmcJ1IS shall include the taIldcm-switcbill8 nile. FCC Rule Sl.71l(a)(J) states tmt
"[wJhere the r;wjteh or a carrier other than an incumbcnr LEC &el'VCI I geographic IICI compqrable to lite area
served by the incumbent LEe's tandem switch. the appropriate rile of lite CIIricr other than an incumbent LEC is the
incumbent LEC', IaI1dcm uuercoMcccion mte." The Commission fands duat DeltaCom lias demonSlnllcd lhal it
nlCCls this rule aDd that it provides landem swilcb functions. Acoordin!Jy, the Conuni5liion finds that DellaCom is
entitled 10 the tande1'n-switcbinS race.

The exilt&ng interconnection Ign:cment bcrwecn the parties approved by the Commission includes Ihe
reciprocal compensation nate of $.009. DeltaCom initially proposed tl!atlhi. nate be carried forwaad into Ihe new
agrc:emem. However, DctmCom swcd thu it would accept an inlCrim rate oU.OO4S. BcllSoutb advocates adopting
tIle $.002 rate C5IabIisbed by the Commission in DocJr.ct No. 7061-U IS just and reasonable for reciprocal
compensation. In 5tlling its position, DoIliCom ases Ihe rate in the existing agreement .llle bl::nclun;uk However,

2 Since this bearins wu 1leId, the FCC'1i Declaratory Rulin& has belen vacaled by the 0ls1rict ofColumbia Circuit
Coun of Appcalli for "want of reasoned decision-making" with reprd to the FCC's Ide at the "cnd-to-oad" analysis.
Bell Atlaolic Tel. Co. v. fCC. - f3d -, No. 99-1094. 2000 WL 273383, at ·2 (D.C. Cir. Mar. 24.2000). 1'1lc
DislriCl ofColumbia Cireui1'1i order Rlmoved the clarity that the DeclIndory Ruling bad appeared to provide
rcpading the~ 'RIlW'e ofISP tndfic. Thus. at Ic.ur for the time bcift&, the juri&dicUoDaI natJu'C of ISP
trat6c is once.nan open question and Ibis Commission OIJCIC again finds tbDI SIICb aamc is imIUtaIe ;0 1IIl1U'e.
Indeed, the Bell Atlantic decision IIIIIbs the 8IIIIIe diSlillctiOll5 between providers of telecommunicatioo services Illd
int'0I1tUIti0n serviccllhaI this CommUsioa had pnMousIy relied on iD its prior ISP c:ascs. Bell AlllllieTel Co. v.
B:&, 2000 WL 273383, 81 ·6-7. In any eveDt, 81i discussed in footnoLe 3, RD, CYCIl assumiag guendo thai such
tra«"ac is imClState in nature. the CommissioD is still authorized to address Ibis maucr and would iliU find thai
reciprocal compcnsalion is due for 5llCh 1IIIftk.
J At. the DisIria Cowt Cor the Northern Disuict ofGeorgia noted when it aftimIc4lhe prior ISP orders is&llCd by
this Commission. "the FCC unambiguously Il8lcd [in lite Ocdaratory Ruling) tIlat '[1] ate commiSiion', decision to
itnpOlC reciprocal C'OI'IlpeD$IDou oblipLioDs in an arbillllioD procec:diac - or a IUbsequent SUdc commiaion decision
that those obligations CIlQJmpass ISP.,nd &rIme. dOC5 nol conflict wilh any CommiSiion n&Je rcprding ISP
bound tnIffi<:... &11Soutb TetemmmpniattiDDi Inc. y. MCImarp A&.ceR TrJpsmission Scmces, Inc., et II., In tbc
United StaleS DiSlriet Court for the Norlbcm District ofQc:orgia, Civil AcIion No, l:99-eV-02AB-JOF, May 4,2000
Order, P. 27. The fact that the Declaratory RubDg was vacated for ward of rcasoacd dlx:ision-mIkin with ret.Ud to
jt, Ide of the "cnd-l~nd" _,liii does DOt nccenariIy mean tnatw FCC', conclusion that stille COnuuission'li iUC

allChorizcd 10 require paymeDI of ra;iprocal compell5lltion for ISP trlIffic even ifSIICb lta1Iic is ialcrstatc in MfUJ'C i5
invalid IQ. au. 13.
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Ihc rccipr'OCal compcnution rate in the existing agreement between lhc parOe& WlS Ibc produc:l of ncgotialion.
UDdet 41 U.S.C. § 252(c)(2). the Commission ....y only rejeclan agra:mc:at IIdoptc:d by nccotiatioD upoD. ftnding
that chc implemcn&l&ion of such asreement "is not COD6istatt wilh Ihe public: in&erest. oollvcnieDcc. and nec:cssity."

DeIl,Com utes tbaI ba:awe tbe Commission did nOl rejcc:ll.be $.009 rail>, this laIC is in Ibe public iNum.
But implicit in DellaCol1l" putial coneeuiOllIO a $.0045 rate is Ihe ficxibiJiIY involved in defc:rmiains wbclhcr a
J3tC 15 "not conliSll:nt with the plbhc interest." A range of ralCl II\lIY fall wilhiA lhi& Cltqory. ThcrcCore,
Conunission IppI'OVa1 of the $.009 ralc was not 8ft eDdorsemcRt of 1hat panjcular mc. The cea for det.ennining
approprialc '*' ill an arbiDatioa poc:ccding is more stnaennd. Acoordinpy, ill dcta"mininA die lppRlpIiaie
RiCtprocal compcnsaIion nd.C for aD OllJOin£ basil. it iI pnedcm 10 loS 10 what Mi already been found 10 be a
reaIOnabie I'IIe and found to comply witb the: pricins ;tandards of the 1996 Ad.

OOltaCom hi' DOl provided 8dcquqC.e IUpport for moorporalins a rate otbcr 111M what I1Ie Commission
abady dcIcrmincd to be rcuonablc ill Dockd No, 7061-U. 'T1aef0le. the CommissioD amcIadcs Chat the
IJlPIQPriaIe rile for reciprocal <:OI1Ipcnllllion is $.002.

7. SIwMdd Bd1ScMtIl pronde c.... eoUoc:.... to DdhICoID JO d.,. .... COIIIpIcte IIppIkadoD il
filed?

In ill Mluch 31, 1999 AdVll.lX%4 Wire Services Order, the FCC required n..aCs 10 IlUIke availabie 10
CUC, CltJ!1ess collocatioa IrDngcments. While UlC fCC did not adopt provisioning in&erva1s in iU order, it did
empIwize the need for timely pIOvi&ioninS- The FCC cited the oompe&i\iVe bam that a new tmUIDt suft'ers when
collocation ammgcmcnt5 are unnecessarily delayed.

The p:oposa1s Il1lIdC by DcltaCom and BcUSoulh for provisioning interwJs were poles aput. Ddt.ilCom'!i
proposal woukl allow BeUSouth only 30 calcodar days after a finn order ooDftrmalion ("FOe") to provide cageless
coUocation. In COIdraIt. BclISouth requested that it be allowed 90 calendar days for "ordinary cilcum&Iana:s'" or
130 calendar days for "extraordin:lry circumstances"

DeltaCom appuenlIy baIiCS its recommendation OIl the precedcn! set in 0Iha-jurisck1ions. 115 Post..Jicarina
Brief deW1s inlCrvalIi set by the TelW Public Utility Commission, I1Ie Utah Commiaion an" 1he Louisiana Public
Service Commission as well as tK tealmrncndation of lI1e Virginia CotponItion Commission 511ft'. However, DOne
of the intcmls Iel or recommended In the &taCO; thaI DclaaCom ciled are IS brief as the interval recommeadcd by
0eItaCam ill tNIi proceeding

DdtaC4m claims dial BcJlSoulh's violation of the FCC', Man:b 1999 order in In re: IHployrM'" of
WlreliM Sfrv;~~ O~rlng AdYtJIIC'd Te1lcommllnications CapabllJly rCiUhed in loaF tUn necessary inlerVais to
provide cascteu adlocltion. Te.419. DcJulCom wUneIs Don Wood Ialified lhallhe FCC order liM Bel1SClu1h.
"J1I'DIIdWe Iflqfliremcut for~ usetSJncId" ill Older to IVOid delay related 10 compi1ins IpICC avai..aJity
itaformIUon after a colloaltion request hu been lUCIe. Tr. 482.

In G1E Smjq; CoJRonation. Cl aI. y. PCC. 205 F.3d 416 <D.C. Cit. 2000).1he Court vaca1ed pngraph 42
ofthc FCC', March 1999 order, "hicb 51aIcd tIIlIt L.ECs

mUlit give competilOrs the option of w110cating equipment in any unused 'JIKle within the iacambenl'!i
premise&, to tbc extent teebDic:aIly rCOlible, aDd may DOt require competifOl'& to coUocaae in a JOOII1 or
i.soJated 5J*:C separate ft'om the incumbent'Ii own equipnaeat.

nus IPJX*'S 10 be the IaIllPaaSC that DckaCom clailMd BcUSoulh had bccIl vioIatiDg. 1'be Court's de<:i,ion
thereCon: uadcrm.iJlcllhc premise ofDdr.Com', Ilfgumenl for a 30 day inraval.

BoIJSoutJI commit. 10 provisioning CllI'leu colJcx;aUoa 1& 800ft 116 po5IibIc, but &tiU &akcs tile positioa IluIl
a 90 busiJlc" day interval is appropriate. BcIlSoulh's does not a1fer Adequate support for why a 90 busincu day
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l inlClVal is ncc:cs&ar)'. In faa, the decisions by other 5We wmmisslOll5 inltiadc that a significantly short=' period is
practical. Therefore, the Commission rejcct& BctlSouth's proposed inlCrVal.

nlC Commission finds lhiat an in&erval of 60 calendar days is reasonablc A 60 calendar dily iIIecrvaJ
between tbe tmlc the fatm order coofinnaIion is placed and the cagcless collocation i6 provided iii sensitive to the
potential competitivc harm to DcltaCom from an 1IIUICCCSSIUY delay ill Ihe proviitoning of ageless c:oIlocation as
wen as being consistent with Ihe decinons of Olhcr stale commission& &hal have actlresse4 Uu& issue. Thc
Commi5&iOD also finds that it i5 n:asoubJc to allow BcllSouth additional time in extnIor'dinaJY cil'CllJnStOlnCC6
Therefore, in exuaordiJwy c:ircunutances. BclISouth wiU be obUptcd to provmon eageless collocation to
DckaCom in !)() calendar days.

I. Should lhe Partie. tontillilt oper.tilll .IIder cliltilllloClllnlertoaDedion IIT_cementl?

In Exhibit B o( its lunc JJ. 1999 Petition, DckaCOm noticed liCVeral Local JI1ICJtORneCIion issues
pettaWng 10 prcwisions in its existiDg acrecmcnt willl 8e1lSoutb. BeUSouth maiftIains that it is inconsistent to
petition for arbitmtion of a new Igrccmcnl while asking for the inclU5ion or ICI111S and conditions from a lRVious
asree.RCIIt, Moreover, BellSouth dispulai 1hc notice provided by DeIIaCom because il &lites DcllaCom failed to
idm1iIy the specific provisiOl16 or the expired agreement it teeb to alOlinde.

The Commi5liion does not 5ee any iDconsiaoncy in asking for the inclusion ofprovisionI from a previous
agreement Also. DeltaCom's Pellaion sets forth clrarly &he provisions it seeks to continue. The IaftsuaF i8 &he
existing~I on cross COllI*' fees, reconftJUr.uion charFS. network redc:ailftl. aDd NXX transtaUons &hall be
continued in the new agreement, The definitions of tbe ICrms -local traJf~.. and "arunking options" shall remain the
SOIDC lI& in \be cxistinc aglll:cllaent. The lanBUase in the exililing agreement on routin& DcltaCom's traftic 5ball "'&0
continue in the new agreement,

9. Wllat ch....ea, if laY, .bould BellS••• be peraitteel to 'lDpoIC OD ITC"DeItaCom cbarga for
BdlSOutll'.OSS!

OeltaCom argues that allowing BcUSoulh to cbArF (or its ass would allow it to capitalize on a monopoly
position, CLECs have 10 beat their co6t5 duMg a tr.InSiUon to conlpetibon 50 ILEC, IhouJd hiwe 10 bear 1bcir& a5
weU. And OSS, DcllaCom 8J"!UCs, is a tnnsition cost. CDtItnCom Post-HClIrinI Briefpp 41-42). BellSouIh
collRlCr5 chat it iii not required to liub5idize a CLEC' Ii 1a:e&5 to itli ass.

The CommiS5ion has addressed this issue in Docket No. 7061-U. The Commission finds that BellSouth
shall be permitted to impose ch:argcs for OSS on DebaCom consiaCDl with the CaInmi&&ion', order in DocIr.eI No.
7061-U.

10. WIlat 1ft tbe .ppropriltc narri. ud ..-real....... rata .1Id dMrIa for BdISoIIdI ADSUHDSL
.... lWo-wift ..d four wift ADSIJDOS.... Two-wire Su. Twe-wire SUt Two-wire SU Order
Coordi.... for SpedW to.venIoII n-. EDellded 1AJ8III ..d Loop-Port c......adou
Jen'icet1

DekaCom f'ClqUC5t5 chat the Corruni5SiOn dck:rmine the reaming and aon-ftCUtTing J'lUCIi for the UNEs lind
UNE combinations &Sated in dUs issue. By pointiag out alleged flaws iD BcUSoutb's c:ost model. De1taCom requestS
RIa for UNE5 that differ from thole approved by the Commission in Doc:kct No. 7061-U. A1&O, De1IaCom rcqucsu
thIl1hc Commiaioa set JIleC for UNE oombinltians thai are no hichcr duut Ihosc adopIcd by &he Commission in
Docket No. 10692-U. (DeJtaCom PosI-HeIring Brief, p. 44).

BeUSouth dcfCftds its cost model and .euee thal thc Commission dlouJd not re-btigaIC Docket No 7061
U. The CommiiSion a8J1:lC5 that ncitbet Docket No. 7061-U DOI'Docket Na. 10692-U shouJd be rc-1itipted in the
I:DJJInl ofan Wbi)Q.QI1 bdwec:n BcllSouth and an individu31 CLEC. To do 50 would be to undermine the puposc
behind p!Il&!ric dockel& and would place the individllll CLEC at cilller an unfair advantage or diQdvantl8C The
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) Comrni55ion conclude61J1at 1Jle niles for lINEs shilU be consistent with the CommiHion'. order in Dockc\ No. 7061
U. The '*' for CXlCndcd loops aDd 01hc:r UNE combinations should be the same IS those ordcml by the
Commission in Docket No. 10692·U.

J1. Sbould adlSouth be permi11cd 10 cb... DeltaCOIII a dilConaedioa c..... "bell BdlSou1II doea lof
illCllr Ill' eoIU UIOCiacecl witll laIC" dtecoaa«doIt1

DeltaCom', position is dial BelISouth docs not incur di5aH1JlCCt costs ifno physic:a1 di5l"llpCion &ake6 piKe.
From this prcaUse, DellaCom AI'JUC5 tbat BcUSouda Iho&&kI not be entitled to lII&CG dilOOMllCtion charges when no
pbyIic:al dirll:OUIICCUon IlIke& place. (DdtaCom Pos1·Hearing Brie( p. 44). DeltaCom also arpes that allowing
BeUSouth to c:h.ar&c both adiIoonncd fee 10 the initial carrier GIld a reconnccc fee 10 Ibc new carrier n:suJ1I in a
doubIe-1CCOvery for BcllSoulh. (DeIIiCom Posl..Jiearing Brief. p. 4S). BelISoutJa mainlliDs that it iDcur& COltS
related to di5conncctioD even in those~ in which phJliall diwption '*' 1101 tab place. Be1ISouth 4160
asseN thai in some c:;ascS it incurs scpamc COS15 for diSCOMCCUon and rCCOMCCtion. (BeIlSoelh Post.ficarint
Brief, p. 49).

The Commission has 3ddreaed!he di5COlUlCCli.on issue in the amtext ofDockct No. 7061·tJ. In Docket
No. 7061-U. d1c Commission dcacnnincd that BollSoulh should AOI be aUowed to impose dkconncct chirp if
ph)'5icaJ cIiIcoanedion does ftOl occur. Also. in that proceeding. the Commission found thai most disconnections
involve customers ',"tchins providers or another custolnCr tilking the~ of lhe oJd customer. Theleforc,
allowing BeliSouth to charge for disconnectiOD which occutS at the time of the new CODIIClCbon for the new CLEC or
new customer would re5U1t in a dauble recovery. The CODU'IIi&6ion also found that iZlmaay iAEtanczs, dc·aelivatian
of semces a' the end user's location does ftOl require phyl\eal diwplion ofllte facility. Aa::oJChngly,1bc
Commission finds thai BcllSoul11 5h31J not be allowed to inlp* disconnect dwgcs ifphysical disconnection docS
not oa;ur or when BetlSoulh docs not iJw:ur any costs associated with such disconnection.

12. Wlaat IIIould be the appropriate rate (or cqelealo.red col~ iD IiPt of the receat FCC
AdvlllCd 5en'kel Order'

)

)

DeltaCom.pes that the me for cageless IUId shared collocation dtouJd be baled on BeIlSouth', r.a&c6 for
vinuaJ c:oUocauon willi 8lijustments to remove charges for inllallaUClIl mainIcIaan= and repair and traiJIiftB·
(DdtaCom Post-Hearing Brief p. 45). DellaCom sIate6 lhal since it will perform 1bcIe faanction5 and inau' tN:
relaled CO&t6, allowing BeUSoutb to recover these charlCS in ill cagcless coJIocacioft rICe would ovcrswe
BdlSoulh's costs.

BeJJSouth rcspoDd6 that DeJ\lCom bcJins its lDIIyuli from the inoomct premilC that space preparation is
not ncceiUIY for aaeeJeII coUocation. While ICknowlcdgins dult 011 occasion 'JII'Z pepadlion iii not rcquimI.
BeUSautJa mainCaiDs tb8l many Iituatiom require III*C prcpIIIIion. BellSoudt IUJ(pIIed Ihat me Coauni5SiClD adopt
dte interim file it puposcd for a Keyless Scc:arity~ SyItCnI in order to comply with the FOC', Adwaccd
Services order.

The CommiaJon CI1Iblimcd lhe me for pbyIica1 coUocation in Doda:t No. 7061·U. The _ue Ihcn
becames lhe dift'ercncc:s iIllbc C06lS incurred by BcllSouth related 10 ClFIcss and shared collocation :lS compared 10
aapd physical coUoaation. 8dlSouth lIIICI DellaCom peIClftUld confIictinS evideoa: on the prepIIItion required for
cqeIe&s coUocation. The Commission 6ndl5 Uaat the IPJII'IIIlriaIc rate for caplen collocation is the ra&e for physical
coIloc:alion.. .. cstIbIilibcd by the Commission in Doc:kel No. 1061.U, un1eSIllbere is DO tequircmcDt to COI\IINCt III
enclosure. IfBeiISoulh is JIO( requiRd 10 construct an enclosure, da the cost of doiq so should be rcA1O\'ed from
the physical collocation cbarJe.

Order
Docket No. IOIl54-U
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lJ.

)

)
Wbich p.rt)' thould M required to pa), for the Pennt 1«11I VI. (PLU) ud die Percetll Intent.1e
U.. (PRJ') adit. i8 tile ne811llC1l lUdiC rewal. tII.t either party",.. fOUDd to ".ve overw.ted die
PLU or PIU by 10 pcrteatlF .....u or IIIOft?

T'be patties acrced lhDl i( iii reasonable for either pany lO requC5l. an audit of PLU and PnJ repons, Both
p8t1ies even aBl'= dial the puty~ me audit should pi)' for it when the audil ICSUIts show reasoDllbly
&CCUJ'lIIe rcporUtIg of PLUIPIU perc:en&llSll!l. '!be piItics differ when it CA)mcl 10 who belli responsibility for payi.n&
for the audil when lhc audil~ that either party "'as fOWld to havc cwerAated the PLUIPJU by 20
perc:enllee poiats or mote,

BcIlSou&h alBUCs lhlIl I party should be held n::sponsible for overttaUns uuF Under BclISouth',
propoal, the party who imKx:ur,uety Aated usage is ~nsiblc for PBYinc for the COltS of the audit, resardlcss of
which JWlY requested the audit. DellaCom states that suc::h • position is inc:onsiSlenl with pincipks of cost
causauon. [)ebQ)m li1lppotU always assi,pUag the COil of tl1c audit (0 whidtevcr JIlIItY requeaed it.

The Commiuion finds dtIl BdISouth's position is reasonable, A I*'IJ Ihat JUbstantiaUy O\'eIItIlCS
PLUIPIU should bear UIc n:spntsibility fOI the costs of the audil thai reve;a1ed die inac:aIr.1cy. Tbc~
incentive is for panics to ACCUnIteIy SlIte UIllSC. not lO discounIlC reII30IUIbIc and l1CClCSSU)' requcsta for audits.

14. Whdher the IoIifta P'r1)' to aD e..folUlllellt pnM:eediac or proceedlBc for Itre.cb of tile
i,Uet'cOllneedoll~t ._Id be required to p.y tbe co.. oI.e1111dc""

DellaCom prOfJ05C' tbal the: 10000g party 10 III enforcement procaldiJlg for breach of the intcn:oMeCtion
llJn:C1JJC1lI ihouJd be required 10 JIlY the COIlS of such UliFPon, BcllSoulh arpes that aucb n pnwilion would be
lite equivalenl of compel1SlllD1Y datrIacCS, whidl illl"JUt' is outside me scope otCommission authoriIy.

The CMunililion find6 thlK a provision holding the losing ,:any responsible Cor the coa.s of lihpUon is
\I~sary and eumbcrsomc and therefore dr£line$ to incorporale such II provision inlO lbc inu':rconncction
apcemellt. Also, it iA seldom the case thai lC60luliaD of a complaint identifies a deat winner or loser. It is not
ltCCCS5ll~ at Ibis ume 10 reoIdt the issue of whetJter ll\e Commi6l1Oft has the authoriIy to inc:orporalc 5UCh a provision
into an interconnection asrcemcnl.

15. Shotdd the laap. coverinl fp liabilllJ be ladulled In tbe iDteROllneetioa ...-...eDt, aad, if 10,

wkthcr tbat 'ueuce Ihoald Ihnply ...te lla.' Cllt" Party i. rapoaaIbie ror it. IU HabIU.,.,

Tbe cunau InIeRlOlUleCtion ilgn!ClflCDl bcn\Un BcUSoultl and DelIllCom cIOcs not include laapace
covering taX 1iabiJily. BeIiSouth did not pre5Clltlldcquate evidence to dc.....e why thiI~ is necessatY.
Tho COftlIftitIion findllhal1he inl.craJianecUon qa~mcnt should dOl include • ~OCI (lOYCI'ing taX liabilily.

m. CONCLUSION AND ORDERING '&RAG.4PBS

The Commission finds IIld c:oncllllb dtat the issues WI die p8r1ieI ptICDIcd 10 the Commission for
arbiIraIioa &houJd be resolved in ae:cord with &be tennS and coadidOllli as di5alSlCd iD die prccr.dina sec:doDs of this
Order. pnaanl to Sections 251 lIlld 252 of the Telecommunicalions A4 of 1996 and Georgia'll
TeJeconununiaIIions and ColftJ'CdriOJl~nr Act of I99S.

WIURlFOU IT IS ORDERED. lbal aU findiDgs. amc:Iusicm&, llatemenlS, lIIId directives made by the
Commission and mruincd in tho foregoing 5ClCti0ftS of dliI Q1b' are Itcrcby IIdupu:d lIS findin8s of fact,
c:onc;lUIicmI of taw. ttaacmenIJ of ~plalOlYpolicy, aod orden of this ComrniWOIl.

ORDERED FURTlUa. lhat die Coaunission '**" Ibe issqe of perfonllllllCl: fIICISUIeS and SUJIIW'fCCS
tor JWOmIII reaoIution. in • f,IMtCric proceeding, When IhaI~g iii compJeIe, the perfo~ meams and
gulInUtIees adopted lherdn llhall be inwrpomted inlO dlc J'lU'ies' imerconneaion aareemeat.

Order
Docket No. J0854-U
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)

)

)

ORDERED FlJRTBlR. that BeUSoulh DIU£t provide noll-di5aiminalory iICCCIS for CLEC orders;
however, this doeI not rapai.n: BeIISoulh to process DclatCom', complex Iet'rice orders elecnoniaaJIy when it enlel'5
it& own complex service orders manually

OItDEUD Ji1J1ITBER, that in thole IRa5 in which BcUSauth is providing the IDLe &echnoJogy to its
own CUS1Omcri. 8ellSOutb mua provide IDLC rechnolollY 10 OCll.Com's CUIlOmCI'5I& weU.

ORDERED nIIlTIIEa. BcIlSouth is~ 10 pOYide UNEs IUd UNE c:ombinllions pursuant 10 1he
Commiuion', orders in Docket Nos. 7061-U and 10692-ll tapCClively. Panics dIaIl COnWluc to opence under the
exilling apccmeat until the new asreemcnt is executed The rates for UNEI IhaIJ be c:onsisrtnl with abe
Commission's order in Docket No. 706I-U. and tile Illes for exlCndcd loops and other UNE combinalions should be
Ihc same 1161bosc ordered by lIIe CGmmillilliion in Ilo&:hl No. J0692-ll

ORDERED Ji1JIlTHR. BdlSowb is required to pey Rciproca1 compensation for calls 10 JSPI. Such
paymcnlS IhIIl include the tandem-swilCbinS mIe. The rates. lermS and condiLiOllJ shall be punuant to the
Commission's Order in Doc::keI No. 1061.0.

ORDIH.O FUaTHER. BeUSouth &bDJ1 provide Cotgeless collocaCion 10 Del&aCom wilbiD 60 CIIlcncb
days after a complete appliCliiOet is tiled. In eXlnlOrdiRIrY ciccurn&&ane:cs, BdISoulh wiD be obIigaled 10 prO\lision
QFJcss coUoc:ation to DeltaCom within 90 QlJendar days.

OUiDD FURTllER. that the language in the exiw}C apccmenl on aou cocncc;t fees.
rcconfigurDlion c1w!CS, ndwork redcsips, and NXX 'l'rans1aLioas should be continued in !be new ApeRlenL
Also, &he definitions of lhc (em1S "locaJ lraftjc" and "t.rUIIIdng opcion5" sbould n:main the saR1C as in &be existing
asrcemenr. The lan8Qage iD the existing agreement on roaCin, DelIICam', tramc should continue ill Ibe new
agreement.

ORDERED Il'URTH£~BeliSouth shal1 be pcnnilled to impo.e cIwJcs for ass on DelIaCom consiSlCnt
willi the Commission'. older in Docket No. 706J-U.

ORDERED FURTDR. 1J\8t BellSouth shall not be allowed 10 impolC disconnect charBt' if a phYlia
disconnect does 1\ot occur.

ORDERED FURTDJt. that 1he appropriate rate for capea IDd llibaR4 coIlocalion is the me for
phy5iCll1 coIJocaUcm, 15 CSlilbliIhed by the Commission in Dodccl No. 7061-U, un1css there is no requiremenl 10
cons&rucl an cncIosan:, in wbk:b case, the COSI ofdoina 10 sMuJd be removed tIom the charIe.

OItDUlD FURTHER. IbIt I pb'ly IMI iUbsWliaJly OverslaleS PLUIPJU (20% or mote) sbouId bear Uk:
I'CSpOIIIibility far Ihe mIiU ofthc audit thai maJcd the iAaocunIcy.

ORDERED FUJlTO.. cbt new agrccmenllihlll not indudD a -loser pays" provision.

ORDERED FlIRTIIER, the IICW AIIcc:mc:nl shall not include IanSUISC COYl:rinS tax habilit)'.

ORDlRED FURTHER, thai a mocion for reconaidUation, rdIeariftg, or oral apmcm or I1DY olhcr
llIOCion UaU IIQ( lID)' 1he dl'ective dote of dUB Order, unlCII odIcnrisc ordered by die Conuaissioa.

ORDERED FURTHER. tl1ar jurisdiction CM:r dJcse JnIRCtS is expeWy maiMd for die purpose or
entering such fiu1ber Order Of Orden as Ibis Commissioa may deem just and proper.

Order
Docket No. I0854-U
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) The above by action of.he Commission in A~l1jniSlt8tive Semon 0Il1he 6" day of June. 2000.

6~tJ~
BobDurck:n
Cbainnan

)

)

O(pJ19~/O--=-O_ CXoI19/CX)
Dale

Order
Docket No. IOIS4-U
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) MEMORANDUM

TO: ALL COMMISSIONERS
B.B. KNOWLES
LEON BOWLES

FROM: GILBERT BENTLEY",

DATE: May 31,2000

IN RE: D-I0854-U; ITCDeitaComlBST Arbitration

Attached is the StaffRecommendation on the remaining issues in the above referenced
docket for your review

Ifyou need additional information please let me know

)
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DOCKET NO. JOIS4-U

TEL 404 853 8806 P,003/006

j

)

STAFF RECOMMENDATION SUMMARY

Issue 1(8)
Should BellSouth be required to compi)' with the performance measures and guarantee.
for pre-ordering/ordering, re.lle, and unbundled network elements ("UNE,.n),
provisioning, maintenance, interim number portabilily and loul number portability,
collocation, coordinated conversions and tbe bona fide requnt procates as set forth fully
in Artaehment 10 ofEdlibit A orthis Petition?

Staff recommends adoption on an interim basis the Service Quality Measures ("SQMs") filed by
BellSouth and the Enforcement Mechanisms filed by DeltaCom The panics are directed to meet
and jointly repo" back to the Commission in 30 days on the (olJowing:

a) In those instances where SQMs do not have a benchmark/analogue, panies shall
prepare a final proposal

b) For the Enforcement Mechanisms, panies shall prepare a marrix which shows what
SQMs are attached to each tier of enforcement. Additionally, precisely state what the
penalties are and what and how each party is affected for each tier ofenforcement.

These interim SQMs and Enforcement Mechanisms shall remain in place until the Commission
determines permanent SQMs in Docket 7892-U

Islue 2
Pursuant to the definition of parity acreed to by the partial Ihould BeDSOUlb be req.ired
to provide the ronowinc and, if lOt under what conditions aad what rates (1) Operatioa"
Support SYlteml ("OSS") and (2) UNEI?

BeJlSouth must provide non-discriminatory access for CLEC orders. BeUSouth is not required to
process DeltaCom's complex service orders electronically when it enters its own comple"
service orders manuaJ1y DeltaCom should take issues for further mechanization ofcomplex
orders to the Change Control Process.

BellSouth is obliaated toprovi~under the rates, tenns and conditions set
forth in the Comm.ission·~r in Docket 106J-U)nd Docket J0692-U.
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)

)

Issue 2(1)(iv)
Should BeliSouth be required to provide In unbundled loop u.inllDLC teehnololY whkh
will allow ITC"DeltaCom to provide consumen the same quality of sentice as Ihll offered
by BeliSouth to its customer.?

Section 251(c)(3) of the Federal Act requires BellSouth to provide nondiscriminatory access to
network elements. For BellSouth to deny a CLECs customer the ••me quality of service that it
provides to its own customers that are located in the same area violates the prohibition on
discrimination. Therefore, in those areas in which BellSouth is providing the IDLC technology
to its own customers, BeJJSouth must provide IDLC technology to ITC"DcltaCom's customers
as well.

Inue 2(b)(ii)

Until the Commission makes. decision regardinl UNEs and UNE eornbi.ations, thould
BdlSouth be required 10 continue providinl thOle UNEi and cOlDbinationl tbat it it
currently providinl to ITC.... Delt.ColD under the interconnection alreement previoully
apprond by this Commission?

BellSouth is required to provide UNEs It UNE Combinations pursuant to the Commission's
orders in Dockets 7061-U and 10692-U respectively. Panies shall continue to operate under the
existing agreement until the new agreement is executed.

IsIUf 2(b)(iii)
Should BellSouth be required to provide to 1TC'''Delt.Com extended loops or the loop/port
combination? If SO, wh.t should the rata be!

The EEL is a UNE combination consisting of a loop, transpon and a cross-connect. Like the
FCC, the Commission has declined to define the EEL itself as a UNE. Third Repon and Order, 11
478, Docket 10692-U. However, consistent with the Commission order in Docket No. 10692-U,
CLEes can obtain at UNE rates combinations of UNEs that BeUSouth ordinarily combines in its
network including loop/pon combinations. .

bsue 3
Should BeUSouth be required to pay reciprocal eompea.alion to ITC....DelatCoDl ror all
calls tb.t are properly routed oller local traniu, includill. c.... to InfonD.tion Service
Providcn (ISPs)? What .hould be the rale r.r reciprocal compeRsation per minute of ute,
and how .hould it be applied!

Consistent with the previous decisions of the Commission finding that calls to ISPs are local
calls, the Staff recommends that the Commission require BeliSouth to pay reciprocal
compensltion for caJJs to ISPs Such payments shan include the tandem-sw;tcrung rate. The
rates, terms and conditions shall be pursuant to Docket 7061 -u.

J)-JO.~"-V

'ace 2 or ..
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)

)

)

".ue 4(8)
Should BellSouth provide ulclels conocation to ITC"DeI.aCom 30 days .fter a complete
application is filed?

The Commission finds that an interval of 60 calendar days is reasonable. A 60-calcndar day
interval is sensitive to the potential competitive hann to DellaCom from an unnecessary delay in
the provisioning of cagele!ls collocation as weU as being consistent with the decisions of other
states commissions that have addressed this issue The Commission also finds that it is
reasonable to allow BellSouth additional time in extraordinary circumstances. Therefore, in
extraordinary circumstances, BellSouth will be obligated to provision cageless collocation to
DeltaCom in 90 calendar days

blue S
Should the P....ies continue operatin. under nininclocal intercooneetio...rraogementl!

ITC"DeltaCom adequately noticed these issues in Exhibit B of its June 11, 1999 Petition The
language in the existing agreement on cross connect fees, reconfiguration charges, network
redesigns, and NXX Translations should be continued in the new agreement. The definitions of
the terms "local traffic" and "trunking options" should remain the same as in the existing
lareement. The language in the existing agreement on routing ITC"DcltaCom's traffic shouid
continue in the new agreement.

Issue 6(a)
What charles, if any, should BeliSoutb be permitted to impose on ITC'I\DeltaCom 'or
BeIISouth's OSS!

The Staff recommends that BellSouth be permitted to impose charses for OSS on
ITCI\DeitaCorn consistent with the Commission's Order in Docket No. 7061-U.

b,ue 6(b)
What are tbe appropriate recumol and non-neurrl... raleJ and ch..... (or BellSouth
two-wire .nd fOlJr-wire ADSLlBDSL colDpaaible loops. Two-wire SU loop., Two-wire SLI
loops, Two-wire SU loop Order Coordination 'or Specil"ted Cooversien Time?

The fates for UNEs shall be consistent w;th the Commission's order in Docket No. 1061-U. The
rates for extended loops and other UNE combinations should be the same as those ordered by the
Commission in Docket No 10692-U.

D-JDI54-V
Pllt' J ot 4
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bsue 6(c) Should BellSouth be permitted 10 charge ITC'''Del••Com • disconnection ch....'
when BelJSouth doea not incur any costs associated with such disconnection?

The Staff recommends that consistent with the Commission's order in Docket No. 7061-U,
BellSouth not be allowed to impose discoMect charges if a discoMect does not occur. In
Docket No. 7061-U, the Commission found that most disconnections involve customers
switching providers or that another customer is taking the place of the old customer, 50 allowing
BeJJSouth to charge for discoMection which occurs al lhe lime of the new connection for the
new CLEC or new customer would result in a double recovery. The Corrunission also found that
in many instances, de-activation of services at the end user's location does not require physical
disruption of the facility.

bsue 6(d)
What should be the appropriate rate for cageles. Ind shared coDoution in lilht of the
recent FCC Ad....Rced Services Order!

The appropriate rate for cageless and shared collocation is the rate for physical collocation, as
established by the Commission in Docket No. 7061-U, unJess there is no requirement to
construct an enclosure. If BellSouth is not required to construct an enclosure. then the cost of
doing so should be removed from the charge.

luue 7(b)(iv)
Wbicb Plrty Ibould be required to ply for Ihe Pertent Loc., USlle (PLV) Ind the Pertent
Intentate V.lle (PW) audit. in the event lucb audit reYe." th.t either pany WIS found to

• hl"e ovenlaled the PLV or PIU by 20 perleenlale points or more!

A pany that substantially overstates PLUlPnJ (20% or more) should bear the responsibility for
the cosu of the audit that revealed the inaccuracy. The appropriate incentive is for parties to
accurately state usage. not to discourage reasonable and necessary requests for audits.

Issue alb)
Should the losing party to an enforcement Proceedial or proceedina for breacb of
interconnection llRement be required to pay the cOlb of such liti.ltioa!

The Staff recommends that the Commission not include a "'oser pays" provision in the
agreement. It is not always the case that the resolution of a complaint identifies a clear winner
and Joser.

Issue I(e)
Should I.nauige cOYerinl tas liabiliry be included in the interconnection llnement, Ind, if
10, .hould Ihat lanlDalf limply lIate that each Piny iJ rape.sible for itl to lilbility!

The Staff recommends that the Commission not include lansuage in the agccmcnt COVGrinlllX
liability BeJlSouth did not demonstrate the need for such language in the agreement.

) D-IOIS4-V
PilI.''' 0( ..
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BEFORE THE TENNESSEE REGULATORY AVTHORITY

NASHVILLE, TENNESSEE
Auquat J1. 2000

INRE:

PETI'110N FOR ARBITRATION OF ITCADELTACOM
COMMUNICATIONS, INC. WITH BELLSOVTR
TELECOMMUNICATIONS, INC. PURSUANT TO
THE TELECOMMUNlCATIONS ACT OF 1996

)
)
)
)
)
)
)

DOCKET NO.
99-00430

SECOND INTERIM ORDER OF ARBITRATION AWARD

This matter came before the Directors of the Tennessee Regulatory Authority ("the

Aathority") acting as Arbitrators on August 1, 2000 upon the filing of final best offers by

ITC"'DeltaCom Communications, Inc. ("Deltaeom") and BcllSouth TeJccommunieatiOll5, lac.

("Bel1South") and the filing ofa Motion for R'.etJnsidualion by BellSouth.

On June 11, 1999, DeltaCom filed a petition requesting the AuthOrity arbitrate the

interconnection agreement between it and BellSouth. The Directors accepted DcltaCom's

petition for arbitration on June 29, 1999, appointed tbemlelvC5 as Arbitrators, and directed the

General Counsel or his designee to serve as the Pre-Arbiuation Officer. BelISouth responded to

the petition on July 6, 1999. The Authority heard teltimony related to Ihe unresolved issues at a

three-day hearing held from November I, 1999 through November 3, 1999. The Mittaton

deliberated at a pUblic meeting on April 4, 2000. The Arburators resolved most of the issues, but

ordered the parties to submit final best offers on issues 4(a), Sand 8(e) witND thirty (30) days of

receipt of the transcript by the Authority and issue 1(1.) within fany-five (45) days of receipt of

the transcript by the Authority.
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De1taCom filed final best offen as to issues 4(a)t S and 8(c) Oft May 4. 2000, amended

final best offers as to issues 4(1),5, and 8(e) on May 12, 2000. and final best otTer as to issue 1(a)

on May 22. 2000. BellSouth filed final best offers as to issues 4(8), S and 8(e) on May 8, 2000,

final best offer as to issue 1(a) on May 22,2000, and I response to Delcaeom's final best offen

on July 27, 2000. 1 In addition, Be11South filed a Morton/or Reconsideratio" on May 22,2000.

Dclt&Com filed a response to the motion on June 8. 2000t and BellSouth filed a Teply to the

responsc on July 26. 2000.

I. Motion for RecoaticieratioD

Filed on May 22, 2000, BcllSouth's Motion lor ReCtJMiduatio" was directed at the

Arbitrator's April 4, 2000 public dcliberations, not at any written ordec. TM RUles a/Practice

(J"Q Procedure Gowemi"g PrDcudiPtgl uIf"r Seetlo" 252 0/ rile F,deral T"lecommamicatiollS

Act of19962 do not specifically provide for reconsideratioo. Moreover, there are no other rules

concerning motions for reconsideration of arbitrators' rulinas under the federal

Telecommunications Act of 1996.

Two rules, however, do provide guidance. Rule 122o-S-3~.14 -Arbitration AWQTds, of

TM RuJa ofPractice and Procedure Gowm.iPlg P1'OC~;ng6 Ultder Secrio" 252 ofthe Federal

Telecomllf1Dl;CfJtions Act of 1996 states in pertinent part: "All award' shan be in writlnl and

shall state the issue and the IIUUUICr in which the issue has been p:solved." (Emphasis added).

The Rules of Practice and Procedure, Chapter 1220-1 (which were adopted on June 20, 2000

and win become effective on September 13, 2000) and specifically Rule 1220-1-2-.20 -

I The Audlonty did not request rupoNeS.
2 80cb p8rdes orally agreed to abide by cheJe ""'It Eke Pre-Arbintioa Confereace held on AUJIlIr 4,1999. ana on
AUIUtt I 8, J999 and on October t t. 1999. DcJIaCom and BeUSoutll I'llIpCClively filed pleadintJ confdmirl& SlaCb
"Ilreement.

:2



'0: 'DonSEP . 5.2000'e 5:53PMnesrARRAR & BH1E::;:>:08, P ':I NO. 048

P.titionr /0' Reconsideration requires that any petition for reconsideration shall be filed withi~

fifteen (I S) days after Ihe entTy of an order, and should be directed at the writ1al order

memorializing the decision made during the deliberations. Usinc these two rules as guidance,

tbe Arbitrators opine that a petition for reconsideration should be filed within fifteen (15) days

after the entt')' of an onSer, and should be directed at the findings and/or conclusions that are

manorialized in such written order. All no written order had been entered as of May 22, 2000,

the ArbitTators conclude Chat BelISouth's Morio"!o, RecotrSideratio" was filed prematurely and.

therefore, is dismissed without prejudice.

II. Fi"al Bett Offen

A. Issae I(a): Sltould BeUSourb be required to comply with perform&1ICO
measares ••d ..arantea for pn-orderin&lonlerlllc. resale, and _bodied
nefti"ork elements (NUNEs"), pro.moaiD.l, ....inte"..ce, Interim Dumber
portability .nd local ftUtnbe.. portability, coIIoeadoB. ~rdiDated

cobvenioas aDd the boba fide reqaest processes as set forda fally ill
Attaehment 10 of bhlbtt A to thls Petition?

During the April 4, 2000 deliberations, the Arbitrators concluded that the interconnection

agreement should include pcrfonnancc measures and cnforcemeal mechanisms. Thereafter, the

Arbitrators adopted BellSouth's September 15, 1999 Service Quality Measurements ("SQMsU
)

and thirty (30) additional measures from the Texas Performance Plan) with associated definitions

aod business rules. In addition, the Arbilrators concluded that an measurements shall be at the

Tennessee level and BeUSouth data should be used for all measuremmbl and caleuJations. As

specified in BdlSouth's proposal in the Voluntaly Self.EffcetuatiDg Enforcement Mechanisms

) On JIftUIJ)' 2S. 2000, Ibc Albillltoft propolCCl c.kinI oftic:ia1IlOCicc of the ICC; attmnIion record. DocIcie't No. 99
00377. which c:ontaillllbe final Texas PufOlTll&nce Plan aDd late filecl exb1"hill outlinina die difFerencee in the Teu,
Plu and BcUSoulh's Service QIaIlily Mcasumnenl! f'SQMlj. 1JIc AlDinlon pve Ihc pIrti" an opponIIIril)' to
respond and none objocted. Thereafter, the ,.t.rbicnators lOOk oftici.l notice orDoclcet No. 99-00377 ADd relic4 lipon
die record itt that cIodccl..

3
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("VSEEMsj, BeJlSouth shall make performance reports available through an dcctronic medium

to DeitaCom on a monthly basis. Finally, the Arbitrators concluded that further infonnatioll was

necessary to fully resolve this issue. Therefore, the Arbitrators requostecl final best offers on the

following five items:

J• 1be electronic mediwn to be used in providing De1taCom with access to the
perfonnance rcpon aDd underlying data;

2. The process to be utilized to determine BeUSouth '5 compliance or non
compliance with the standard andIor beDchmark;

3. Standards and/or beDchmarb for each measurement. Standards must be specific
and measurable. Plrity or retail lDIJog should include tbe specific 5Cl"Vice to
which parity will be meuured or the retail analog companioa. Additionally, a
methodology should be provided for defining or caleulatina the perfoJ'DW1ce
standard and/or benc:bmark, for each meuure, such as the method cootained in the
VSEEMs for each measure;

4. Enforcement mechanisms. 1'heK must be specific and should provide the number
of occurrences at which the enforcement mechanism applies (threshold) and the
specific enforcement mechanism once the threshold is mel Enforcement
mechanisms should be categorized by tien Stnlctured similar to those contained in
BetlSouth', VSEEMs and should include appropriate caps; and

S. Circumstances that would warrant a waiver request nom BellSouth and the time
frame for submitting such waiver request.

The Arbitrators also directed BellSouth to file a reasonable commitment date as to when the

measurements will be available for the SQMs where it is noted that the level ofdisaggregation is

under development together with the availability date for the thirty (30) additional, adopted

meuures.

After careful consideration of the parties' final best offers, the Authority finds that the

parties failed to properly respond to the specific icems listed by the Authority during the April 4,

2000 deliberations. The parties did not simply respond to the five unresoJved issues based on the

already decided issues. Instead, both parties included alterations and/or amendments to the

performance measures adopted by the Authority dUring the April 4, 2000 deliberations, and then

provided final best offen; premised ,upon their suggested altered and/or amended performance

4
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measures. Because the panics failed to tab into consideration the decisions of the Arbitrators

made during the April 4, 2000 deliberation, and prov¥le final best otTers based on those

decisioN. the ArbitnlCors conclude that rcsubmissioD of final best offers on issue l(a) is

nocessary. The parties shall resubmit their revised final best offers within fifteen (I S) days of the

entry of this Order.

B. IIs.c 4(a): Sh01lld BellSo..th provide cageless collocado. to DclbICom tlairty
(30) days Arter a fil'Dl oreler is placed?

During the April 4, 2000 deliberations, the Arbitraton made the following findinp:

"Based on the record, DeltaCoD'l's request for thirty dl.YS may not be unreuon.able in some

circumstances. On the other hand, there are scenarios that would require extraordinary actions

making a thirty-day deadline impossible. Recognizing the validity of both positions, the

AIbittators request the submission of final best offers'" After careful considc:ntion of the final

best offers submitted by the parties on this issue. the Arbitrators find that DeltaCom's offer, with

one exception, best addresses the coneems of the Arbitrators expressed during the deliberations.

Specifically, DeItaCom'5 final best offer provides for a thirty (30) day interval for the

provisioni"l of cage1ess collocation and includes a SiKty (60) business day maximum, rhus.

allowing additional time for extraordinary circumstances. BeUSouIh, on the oth« hand, did not

put fOJ1h • minimum interval and set the maximum interVal at ninety (90) days for ordinary

circumstances and one hundred-thirty (130) days for extraordinary circumstancea. For these

reasons, the Arbitrators adopt DellaCom's final best offer on this issue without any reference to

adjacCl1t collocation. Further, any lansuage related to adjlceAt collocation is not to appear in the
...::..---
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final interconnection agreement submitted to the Authority for approval unless ~ifically

negotiated and aarced to by the parties.·

C. Issue S: Should die parties contiDue opcrattnl under existing local
IDter~DDedfon arrlDlcftlellb?

Durine the April 4, 2000 deliberations, the Arbitrators noted that Exhibit B to the

proposed intereoMection asreement contained nineteen (19) concerns refen:ncing Issue S. The

Arbitrators found that the concerns could be fundamental to the completion of the

interconnection agreement, but further found that the record was insufficient to formulate a

sound recommendation. Thereafter. the Arbitrators requested submission of final best offers for

cacl\ of the nineteen (19) concerns.

The parties reached an agreement as to fifteen (IS) of the nineteen (J9) conccms. In

addition, both parties reco&nizcd in their final best offers that the Arbitrators had already

resolved the concern related to reciprocal compensation when Ihey disposed of Issue 3(1) durin,

the April 4, 2000 deliberations. This being the case, only three (3) concerns remain. These are

(I) the definition oflocal traffiC; (2) the trCl&lMDt oftnn5it traffic; and (3) binding forecasts.

After careful consideration of the finaJ beat offers, the Arbitrators make the follOMng

tiac:tings. First, the Arbitrators fiDd that BellSouth's proposed definition of local traffic is too

broad IIDd that DeltaCom's proposed definirion of local traffic provides specific details. Second,

the Arbitraton find that DeltaCom's lanpale reprdins the treatment of transit traffic is

identical to the language in the parties' cxistiDI qrc:ement and BdlSouth has not provided any

justification for deviating from that language. FinaUy, the Arbitrators find that the Pre-

• At lJIe conclusion ofrhc A1bitrafocs' Aupst 1.2000 deliberarionl. BcllSourh ft!qUCIted clariralion ..~ to lanpaae
COIUained ill DeluCom', final betl o«er reprdine Iltiaceat col1oclcioo. After di.c:usdon, bolh parde. voluntarily
&peed 10 remove any reference 10 Idjaccnt collOCltioft 60m me &ancua1C adopted by Ihe Al'bilrllora.

6
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Arbitration Officer's Report and Inilial OrvJer filed on October 6, 1999 excluded the binding

forecasr issue from the arbitration and the Arbitrators accepted the RiJport aNl 11IIriai Order on

December 3, 1999. Based on these findings, the Arbitrators adopt De1taCom's final best offers

related to the definition of local traffic and tbe tteatmcnt of trIIDsit traffic. In addition, the

Minton decline to consider final best offers on the issue ofbindiag forecasts.

D. bsue I(e): Whether "ltpage covering tax lilbility IhOliid be '.e1uded ill the
InterCOlllMCtioa acreem-t, aDd if to, sll_1d tIIat "nlll... limply s.... that
tada pal1)' iI l'elpoIIIible for Us .WIt tax liability?

During the April 4, 2000 deliberations, the Arbitrators requested that the parties submit

final best offers settina ronh language that clearly uti concisely sets forth the tax liabiJities of the

parties. After careful consideration of the final best offen, the Arbitrators find that De1caCom's

proposal leaves issues open to dispute while BelISouth's language provides a compld'tensive

scheme for addressing tax liability issues. Moreover, the Arbitrators rceognize that, although

BelJSouth's offer may be better suited to Bel1South than DeltaCom, the offer includes a provision

for cooperation and references the dispute resolution proccn outlined in Section 16 of the

propo&ed Interconnection Agreement. For these reasons, the Arbitrators adopt the fmal best offer

ofBelISouth.

m. Orderecl

The Morio" /0,. RecollSitle,.aIioll filed by BeUSouth TciccommUDiea.tions. Inc:. is

dismissed without prejudice. The parties shall resubmit final best offen as to Issue l(a) within

fifteen (I S) days of the COlT)' of Ibis order. The fiJinl shall consist of.

I. The electronic medium to be used in providing DeltaCOIIl with access to the
pc:rCormance reports and underlying data;

2. The process to be utilized to determine BellSoutb's compliance Or non
compliance with the standard and/or benchmark;

7
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3.

4.

s.

Standards and lar benchmarks for each SQM (September IS, 1999 version) and
the thirty (30) additional measurements adopted. Standards must be specific.
Parity or retail malog should include lhe specific service to which parity will be
measured or the retail analog companion. Additionally, a medlodololY should be
provided for defininc or calculating the pc:rfonnance standard and/or benchmarlc,
for each measure, such as the method contained in the VSEEMs for each measure;
Enforcement mechanisms. These must be specific and should provide the number
of occuncnces at whidl the enforcement mechanism applies (threshold) and the
specific enforcement mechanism once the threshold is met. Enforcement
mechanisms should be categorized by tien structured similar to those contained in
BcllSouth's VSEEMs and should include appropriate caps; and
Circumstances that would wanant a waiver request from BeliSouth and the time
frame for submitting such waiver request.

rrC"'DeJtaCom Communications Inc.'s final best otTer for Issue 4(8) is adopted with the

conditioa. that any language related to adjacent coUocation not appear in the final interconnection

aareement submitted to the Authority for approval. As for Issue S, rrC"DettaCom

Communications Inc. 's final best offers related to the definition of local traffic and the trealment

of trillSit craffic are adopted. BeIlSouth Telecommunications, 'nc.'s final best offer for Issue See)

isadoptcd.

TENNESSEE REGULATORY AUTHORITY.
BY ITS DIRECTORS ACTING AS ARBITRATORS

~~---

ATTEST:

~(J)caI./L
K. David Waddell, Executive Secreiiiy
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